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In Hie Court of Appeals ol the District of Columbia. 


No. 2117. 

Abraham Hart, Appellant, 
vs. 

Capital Traction Company. 


a 


Supreme Court of the District of Columbia. 

Law. No. 50733. 

Abraham Hart, Plaintiff, 

VS 

Capital Traction Company, a Corporation, Defendant. 

I nited States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgj> had in the above-entitled cause, to wit: 

^ Declaration. 

Filed Jul- 1, 1908. 

In the Supreme Court of the District of Columbia. 

No. 50733. Law Doc. 

Abraham Hart, Plaintiff, 
vs. 

Capital Traction Company, a Corporation, Defendant. 

The plaintiff Abraham Hart, sues the defendant, a corporation 
duly incorporated under the laws of the United States, for that 
whereas at and prior to the time of the committing of the grievances 
by the defendant hereinafter mentioned, the defendant was a com- 
mon earner of passengers for hire, and as such operated and con¬ 
trolled a street railway in the City of Washington, District of Colum¬ 
bia, the tracks of which said Street Railway were laid over and uDon 
certain streets in said City of Washington, including among oS^ra 
1—2117a 
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over and upon U Street, Northwest, along and to the junction of 
said U Street with 18th Street, Northwest, where said tracks curved 
from said U Street into said 18th Street, thence running along and 
upon said 18th Street, and over and upon which said railway tracks, 
the defendant operated ears and trains of cars, propelled by electric¬ 
ity; and for that whereas also the plaintiff, at the time of the com¬ 
mitting by the defendant of said grievances hereinafter mentioned. 

was and has been for a long time prior thereto, a bookkeeper 
*2 and was accustomed to earn and did earn by the exercise of his 
said vocation as bookkeeper, large sums of money; and for 
that it thereupon became and then and there was the duty of the de¬ 
fendant to operate said cars over and upon said tracks in said streets 
in general, and over and upon said U Street and around said curve 
from said L Street into said 18th street, and along said 18th Street, 
as aforesaid, in particular in a prudent and careful manner, and at 
a proper, safe and lawful rate of speed, so as to avoid injuries to pas¬ 
sengers and persons lawfully upon the cars of said defendant running 
along and upon said tracks as aforesaid; but the defendant on, to wit: 
The 28th day of February, 1908 neglected its duty in this behalf, 
in this that it so carel essly and negligentl y operated_one o f its said 
^ train ^TTf cars by ni irnlrun^dtrrim at an excessiverabTof s peed while 
simMra m. wan on n n H upon an id miwr q LsqQ tr acks runITm grfrom 
said U Street around and into said 18thStreet,and while said train was 
leaving said curve and running along said 18th Street, and otherwise, 
that the plaintiff, while a passenger, and while on said train on the 
platform of the rear car thereof, and preparing to alight therefrom at 
the next street corner at which said train would stop, to wit: at the 
corner of 18th and Y streets, Northwest, and while in the exercise of 
due care on his part, was then and there thrown violently to and 
upon the ground so that he was seriously and permanently injured in 
and about his head and skull, and his memory was, and still is, and 
will continue to be, greatly impaired, and he was seriously and perma¬ 
nently injured in and about his stomach, bowels and bladder. 
•> and his eyesight has been permanently impaired, and his eyes 
permanently injured, and lie was rendered sick,sore, lame and 
disordered, and was and is otherwise seriously and permanently in¬ 
jured, and has suffered, now suffers, and will continue to suffer 
great pain and anguish, and has been put to great expense, to wit: in 
the sum of $1,000.00 for medical attention and medicines, and will 
hereafter be put to great expense in that regard; and has been pre¬ 
vented and will hereafter be prevented, from attending to his business 
as bookkeeper, as aforesaid, and has otherwise been deprived and will 
hereafter be deprived of great gains and emoluments which prior to 
said injury he had been accustomed to have and receive and which 
but for the injuries aforesaid, he could and otherwise would have re¬ 
ceived and would continue to receive; and has been otherwise greatly 
injured all to the damage of the plaintiff in the sum of Fifty Thou¬ 
sand Dollars: 

Wherefor- the plaintiff brings this suit and claims of and from the 
defendant, the sum of Fifty Thousand Dollars, besides costs 

WOLF & ROSENBERG, 

A. S. WORTHINGTON, 

A ttomeys for Plaintiff. 
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Notice to Plead. 

The defendant is to plead hereto on or before the 20th day, exclu¬ 
sive of Sundays and legal holidays, after the service hereof, otherwise 
judgment. ’ 

WOLF & ROSENBERG, 

A. S. WORTHINGTON, 

Attorneys for Plaintiff. 

4 Plea to Declaration. 

Filed Jul- 3, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50733. 

Abraham Hart, Plaintiff, 
vs. 

The Capital Traction Company, a Body Corporate, Defendant, 

Plea of the Defendant, The Capital Traction Company. 

The Capital Traction Company, the defendant in the above entitled 
cause for a plea to the declaration of the plaintiff, Abraham Hart, 
heretofore filed therein, says that it is not guilty in the manner and 
form therein alleged. 

R. ROSS PERRY, Sr., 

G. THOMAS DUNLOP, 

Attorneys for Defendant. 

Joinder of Issue . 

Filed Jul- 7, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50733. 

Abraham Hart, Plaintiff, 
vs. 

The Capital Traction Company, a Body Corporate, Defendant, 

5 The plaintiff joins issue upon the plea of the defendant in 

the above entitled cause. 

WOLF & ROSENBERG, 

A. S. WORTHINGTON, 

Attorneys for Plaintiff. 

Memorandum. 

December 2, 1909.—Vedict for Defendant. 
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Wednesday, December 8,1909. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

At Law. No. 50733. 

Abraham Hart, PPt’f, 

YS. 

Capital Traction Company, a Corporation, Deft. 

The time within which to move for a new trial having expired, 
judgment on verdict is ordered. 

Therefore it is considered that the plaintiff take nothing by his 
suit, and that the defendant go thereof without day and re- 

6 cover against the plaintiff the costs of its defense, to be taxed 
by the Clerk, and have execution thereof. 

Order for Appeal & Citation. 

Filed Dec. 9, 1909. 

In the Supreme Court of the District of Columbia, the 9th Day of 

December, 1909. 

At Law. No. 50733. 

Abraham Hart, Plaintiff, 
vs. 

Capital Traction Company. 

The Clerk of said Court will please note an appeal to the Court of 
Appeals from the judgment entered in the above entitled cause and 
issue citation to the defendant. 

WOLF & ROSENBERG, 

A. S. WORTHINGTON, 

A ttomeys for Plaintiff. 

7 Filed Dec. 9, 1909. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50733. 

Abraham Hart 
vs. 

Capital Traction Company, a Corporation. 

The President of the United States to Capital Traction Company a 
Corporation, Greeting: 1 

Y ou are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
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therein, under and as directed bv the Rules of sni«l * 

blazon ^Lh 1 da 6<1 *? n e S T e ToS Urt ° f the Distr ictof (Shim- 

»ia, on the 9th day of December, 1909, wherein Abraham iTor* ; a 
Appelant, and you are Appellee, to show cause, if any there b^Shv 

rected d md ? St *L e ^A d Appellant > not t4 cor^ 

that behalf y p J tlce should n °t he done to the parties in 

» (h cur Lord o„, taJB ttSS” 1 " 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, 

By H. BINGHAM, 

Ass > t Clerk. 

^Service of the above Citation accepted this 9th day of December, 

R. ROSS PERRY, Sr.. & 

G. THOS. DUNLOP, 

Attorneys for Appellee. 

[Endorsed:] No. 50733. Law. Hart vs. Cap Traction Co Oita 
Uon Issued Dec. 9, 1909. Filed Dec 9 1909 Trv C ™' 

Cterk. W.1, * *. a W.HU -to aSS 


” Memoranda. 

December 10, 1909.—Appeal bond filed. 

tn fi?» Uary l 4 ’ 1 ^ 1 ° ~ B ; 1 , 1 of exce Pli°ns submitted to Court and time 
t< file record in Court of Appeals extended to February 11, 1910. 

Friday, January 28,1910. 

siding 1011 reSUlned P ursuant to adjournment, Mr. Justice Wright pre- 


At Law. No. 50733. 

Abraham Hart, Pl’t’f, 

VS. 

The Capital Traction Company, a Corporation, Def’t. 

Now conies here the plaintiff by his attorneys and prays the Court 
to sign, seal and make part of the record, his bill of exceptions tatr»n 
during the trial of this cause (heretofore submitted) now ® S„ 
which is accordingly done. ’ 
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9 Bill of Exceptions . 

Filed Jan. 28, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50733. 

Abraham Hart, Plaintiff, 
vs. 

The Capital Traction Company, a Corporation, Defendant. 

Be it remembered that this cause came on for hearing before Mr. 
Justice Wright and a jury, and at the trial of this case, to prove the 
issues joined on his part, the plaintiff gave evidence to the jury tend¬ 
ing to prove that in February and March, 1908, and for several years 
prior thereto, the defendant corporation was a common carrier of 
passengers in the City of, County of Washington, District of Colum¬ 
bia, operating, among other lines, a street railway line running from 
the car barn at the foot of seventh Street Southwest, north on Seventh 
Street to U Street North and thence west alongU Street North to Flor¬ 
ida Avenue, thence to Eighteenth Street West; thence North on Eigh¬ 
teenth Street West to the “loop,” near the southern end of the bridge 
crossing Bock Creek at Calvert Street; that there was a curve in the 
track of said line at the intersection of said eighteenth Street and U 
Street, the said curve being partly in Florida Avenue and partly in 
Eighteenth Street ; that about midnight on the night of the 
'^10 28th of February, 1908, the plaintiff entered a car on said line 
at the corner of Pennsylvania Avenue and Seventh Street, 
Northwest, intending to remain thereon until theear he was on should 
feach the corner of Eighteenth and V Streets, Northwest, where he in¬ 
tended to alight for the purpose of going to the apartment house in 
Hvhich he then resided on V Street, a sh-rt distance from Eighteenth 
Street; that the car upon which the plaintiff was so riding was the 
rear car of the train composed of a motor car in front and a trailer in 
the rear, both of which said cars were known as “closed” cars; that the 
train was in charge of a motorman who occupied his station on the 
front platform of the motor car, and a conductor; that during the 
time the plaintiff was on said car there were several vacant seats in 
the motor car and also some seats which were unoccupied in the rear 
car or trailer; that immediately after the car in which the plaintiff was 
so riding had rounded the curve at Eighteenth and U Streets, and 
reached the straight track running north on Eighteenth Street the 
\ plaintiff was thrown from the rear platform of the trailer car to the 
ground, the back of his head striking the ground and causing him 
such an injury as to render him for the time unconscious. 

The evidence submitted to the jury by the plaintiff further tended 
to show that the moment when the plaintiff was so thrown from the 
platform of the car in which he was riding, the car was running at a 
rate of speed faster then the usual rate of speed Bround said curve and 
was going very fast, thereby causing an unusual jerk or lunge of the 
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car to tlic right as the trailer reached the straight track after 

P aasen 8 ers . witnesses on behalf 
- . of the plaintiff, testified with respect to the said jerk or lunge 
of the car, one of them as follows: J ge 

“Q- Fro '". the time tl'e car turned from U to 18th Street, did vou 
S U ’S e “‘ 1 ,ho " 1 “» A. Th. o„l, thing, it l m 

‘“ dW ' A ' 11 ™ < 1 »” 

th2 m H .°*rA: , ^ lh “'"“ l! A ' Id0 “' lk »‘” 1‘Krfl 

“Q. It threw you out of the seat? A. Kind of forward. 

y. State in what way it Uirew you out of the seat? A It kind 
of threw me forward going around the curve. ' d 

f ,? te 1,1 " ,lut wa >' it thr ew you Miss Florine? A. It iust 

kmd of threw me out towards Uie other seat, the opposite seat, J 

right on the cum! 1 °” * C ' ,rVe did that occur? A - That was 

right-hand'sida de ° f y ° U ^ y ° U Were on? A - 0n the 

“Q. How did the speed of that car at that time comoare with th* 

1 “f x* “it j °" js 

_ z 'ii*"* “ "*”" r ” nt ’ u 

" U ° n eross-examination the witness testified as follows- 
12 a. Yes, sir. M,np y Slttlng in the oar > lookin g forward? 

were thioS>i^? W A.^T nd ^ CUne 1 U, ‘ derstand >’ ou 

ward ? j, t 1 S k M-7Z eth ?r /r; 

“W'jj of my sea,;bufk1nd m o d f °foS W " “* ^ 

And the other witness as follows: 

the car went^aronnd whf>t % an 7 th T in 8» y ou “ otice d about the way 
. ^ around the curve? A. I was reading the evening naner 

at the time and as the car hit the turn I was thrown up thiswav fmdfi 

eating); and I sat back. I did not notice it especiaflv un d the ^r 

stofiped ami someone said a man had been thrown off. y th 

the car when it straightened oufon"^*strai^ghT'track*’ ^WhatT ° f 

‘Q. Did you notice that reaction? A. Yes* that w« c *h„ a r 
was thrown from my seat. That is I was shoved forward 

Q. That is, when the car struck the straight track after <minJ 
around the curve. Is that right? A. Yes K K fter g0IQ g 

“Q. You were sitting on the west side? A. Yes 

13 seat?' A. n vS J** time ^ ^ ‘ hr ° Wn forward in your 
“Q. Will you tell the jury whether or not there was any- 
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y thing unusual in the manner in which that car went around that 
i curve? A Th e o nly thin g ,Lrecall was the speed. 

\ 1/ ^ “Q v Was it or not an unusual speed? A. Yes; a little more speed 
f Li had been accus tomed to in riding on'lhe cars.' -— 

! “Q. By “unusual” doyoli mean thaTItlvaSr^ower^p-laster? A. 

Faster.” 

The evidence offered on behalf of the plaintiff further tended to 
prove that at some point on Seventh Street the plaintiff entered the 
/ rear car and occupied a seat therein until just before the car reached 
the curve at Eighteenth Street and U Street; and that between the 
/ last mentioned time and the time he was thrown from the car the 
/ buzzer of the button bell on one of the cars had been rung for the 
If purpose of signalling to the man in charge of the train to stop at 
Eighteenth and V Streets; that the plaintiff was seen inside the car 
when the same reached Eighteenth and U Streets and when thrown 
from the car was on the rear platform of the trailer. 

There was further evidence on the plaintiff’s part tending to prove 
that the plaintiff had no recollection of what took place immediately 
preceding the accident or for some weeks subsequent. The plaintiff 
himself, however was not sworn as a witness in his own behalf and 
did not testify. 

^ e only witness on behalf of the plaintiff who testified 
to seeing the plaintiff thrown from the car testified that at the 
time said plaintiff was so thrown he, the said witness, was on the step 
of the rear platform of the motor car with his back to the East and 
holding on to the iron support on each side of the step with his 
hands preparatory to alighting at V Street, and that while occupying 
I this position, and just as the car finished rounding the curve and en¬ 
tered the straight track and as the car at that moment gave a jerk or 
lunge as above described, he saw the body of the plaintiff “shoot’’ 
from the rear platform of the trailer, and that he immediately bv 
means of the bell rope gave three rings to stop the train, which did 
stop when it reached V Street. On cross-examination the said wit¬ 
ness stated that he was on the step of the rear platform of the motor 
car with his back to the East and holding on to the iron support on 
each side of the said step preparatory to jumping off the car backward 
at V Street if the said car should not stop there, and on re-direct ex¬ 
amination the witness stated that by saying he intended to get off 
backwards he meant that he had intended to swing off the car in the 
usual way. If the car did not stop he would swing off with his right 
foot and as he got off would have faced North. 

Thereupon during the examination of the plaintiff’s son, Samuel 
Hart, he testified that he had travelled on the street cars of the de¬ 
fendant with his father prior to the accident. He was then asked the 
following question: 

“Q. What was his father’s general conduct, first as to his 
lo carefulness in riding on the car, his getting off and on? 

To this question the defendant’s counsel objected and the 
Court sustained the objection. Whereupon the plaintiff’s counsel 
offered to prove by the witness, Samuel Hart, that he had travelled 
with his father a great deal on these same cars on the same route 
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frequently, just before the accident for several years: that the nlaintiff 
was efficient and careful about the matter of getting off and on cars 

iD g0i “ g aroun <* curves i th *t 
whJKvKr 1 h d the u hablt 01 g eltm g out anu going onto the platform 

^ hL^, ab ° U K ^ Sk>P ' «? 8 et off . when the wftness 2 
" i • be always held onto the car some projection of it Th« 

plaintiff s counsel in making this offer of proof stated thatsaid offer 

made in connection with the evidence that Captdn Hm h?no 

° W lat took P lace immediately preceding the accident 
and that there was no person who could say just what happened at 
the time he was thrown from the car. Thereupon defendS 
sel objected to the said offer of proof on the ground that the same was 
incompetent, which objection was sustained by the Court • to which 
ruling of the Court in sustaining said objection and pvplndino- 

Lpted* 50 ° ffered ’ the P laintiff b >’ *»is counsel then and there duly ex- 

The plaintiff further gave evidence to the jury tending to prove 
that by reason of his being thrown from the car in whifh he was 

Mh phyd^l IndTentat SUStained “”** and Permanent in » 

1A nf ?PPeared from the testimony of a physician, one 

16 of the plaintiff s witnesses who acted as an attendant on the 

» . P lamtll J f J°m Apnl /, 1908 to September 22, 1908, that the 

plaintiff then had a disabled or ankylosed arm. 

i 11 f U A rtkora P 1 l >ear 1 ed the testimony of Samuel Hart, son of the 
plaintiff that the plaintiff was seventy-seven years of age on the 19th 
day of May, 1908. 

it further appeared from the testimony of Dr. William M Sprigg 
a witness for the plaintiff, that the plaintiff prior to the accident 
had had a trouble with his bladder, and that an operation had been 
Informed on him for the relief of that condition; that said operation 
was not very severe and that it was not the cutting out of the protate 
gland. r 

It further appeared from the testimony of one of the witnesses who 
testified on behalf of the plaintiff that he (the plaintiff) was standing 
smoking on the rear platform of the trailer car of the train of care 
in question when same was near the comer of Eighteenth and U 
Streets. 

It further appeared from the testimony of another one of the plain¬ 
tiff's witnesses that she left the motor car of the said train at the 
corner of Seventh and D Streets, Northwest, on the occasion in ques¬ 
tion, and that as she passed out of the rear door of the motor car she 
saw the plaintiff standing on the front platform of the trailer car 
smoking. 

And there the plaintiff rested. 

Thereupon the defendant gave evidence to the jury tending to 
prove that from the time when the plaintiff boarded the car at Seventh 
Street and Pennsylvania Avenue, he was on either the front or rear 
platform of the trailer car; that until he reached Seventeenth Street, 

2—2117a 
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at least, he was smoking; that the train from the time it left 

17 Fourteenth and U Streets until the accident happened, was 
travelling at the usual rate of speed and that there was no 

severe or unusual jerk or lunge of the car in which the plaintiff was 
travelling, either in entering the said curve or in going around the 
same, or in emerging therefrom and passing onto the straight line of 
the track on Eighteenth Street, or thereafter. Defendant further 
gave evidence tending to prove that on the front platform of the 
motor and trailer cars was a sign in plain view of passengers riding on 
the platform to theeffect that it was dangerous to ride on the platform, 
and that there was no passengers in the trailer at and shortly before 
the time of the accident, and that the motor car was two-thirds filled. 

The defendant further offered the testimony of certain persons who 
were passengers upon the said train tending to prove that the plaintiff 
during the whole time he was on the car prior to the accident was 
standing upon the front platform of the trailer car in question. 
Another witness introduced on behalf of the defendant, who was a 
passenger on said car, placed the plaintiff upon the rear platform 
of the rear car. Another witness who testified on behalf of the de¬ 
fendant, and who observed the occurrence from the street placed 
the defendant at the time of the accident upon the rear platform of 
the motor car. 

The defendant further gave in evidence the testimony of certain 
witnesses who were passengers upon the said train on the occasion in 
question, that there were two passengers other than the plain- 

18 tiff upon the rear platform of the trailer car in question. 

Defendant produced a witness who testified, with reference 
to the jolting and jostling of the car, as follows: That she boarded the 
car with her companion at Fourteenth and U Streets. 

“Q. Did you or not notice anything unusual as it entered the 
curve and went around the curve at 18th street? A. No sir. 

“Q. Did you notice anything unusual about the speed of it as it 
went out of the curve? A. No, I did not. 

“Q. Were you or not jostled in your seat as you went around the 
curve or entered it? A. I never noticed. 

“Q. Did you notice any jerking or swerving, or any unusual jerk¬ 
ing or swerving of the car as it went into, around and out of the 
curve? A. No, sir. 

“Q. After it left the curve going up the 18th street hill, did you 
notice anything unusual about the speed? A. I did not. 

“Q. Or any unusual motion of the car at all? A. No sir.” 

On cross-examination the witness further testified “That she and 
her companion were talking together.” 

“Q. You were not paying any attention to anything except your 
talk with him? A. Certainly. 

“Q. You don’t know whether the car was going fast or 

19 slow, do you? A. No, sir, I don’t know. 

“Q. You were not paying any attention? A. No sir.” 

Another witness for the defendant on this point testified as follows* 

“Q,. Were you or not jostled or jerked in your seat as you went 
around that curve or out of it? A. No more than usual, sir. 
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“Q. Did you see anybody else jostled or jerked out of their seats? 
A. .No sir, I don t remember seeing anybody else.” 

As a witness on behalf of the defendant the conductor in charge 
of the train testified that he collected the plaintiffs fare when the 
car neared the corner of seventh and G Streets, Northwest; that the 
plaintiff was then standing on the front platform of the rear car 
smoking, and that the last he saw of the plaintiff before the accident 
was at Seventeenth Street, where plaintiff was still standing on same 
platform as witness passed from the trailer to the motor car The 
conductor further testified that the train on which the plaintiff was 
ndmg, when it entered the curve leading from U Street into Eigh- 
S ^ Northwest, was going at a speed of about four or five 

miles, that as it proceeded through the curve, it went about the same 
speed, but. as it left the curve and straightened itself out on Eigh-> 
teenth Street, it was going about six or eight miles, and that on the 
straight track, as the train was proceeding on up to V Street, 
M the regular stopping place, it wasn’t going over eight miles at 
the most; that m entering and leaving the curve there is not 
necessarily a jerk; that in straightening out from the curve there is 
no swerve or jerk. 

The conductor further testified that he did not notice any passen- 
gers to be jolted in their seats, or move in their seats, either as the 
car entered the curve or as the car left the curve and straightened 
itself out on Eighteenth Street, or anywhere from Eighteenth and U 
Streets up to V Street where the car stopped, and that while the car 
was going through the curve and at the time of the accident he was in 
the motor car. 

The motorman of the train testified that he had been working on 
the line two months previous to the accident; that about at the curve 
into Eighteenth Street, above mentioned, it begins to go up-hill and 
that the grade on up beyond U Street is very steep; that his train en¬ 
tered the curve on Eighteenth Street at about three or four miles; 
that he had not changed his speed at all because when he got on the 
straight track he got the bell to stop and kept on up to V Street at the 
same speed. On cross-examination, the motorman further testified 
that as a usual thing, after reaching the straight track, he built up 
his speed until it reached the ninth point on the controller; that he 
could tell as soon as the trailer came out of the curve on the straight 
track because a trailer gives the least jerk as it comes out on a straight 
track and that he feels that jerk and then knows he is around the 
curve on the straight track, and uses his judgment as to when trailer 
comes on said straight track for the purpose of increasing 
21 power. On this occasion, however, he had his controller on 
the fifth point, and he did not change it, because about the 
time he got on the straight track he got the bell to stop, and he kept 
on to V Street on that point—right through to V Street. When he 
heard the bell he had not moved his controller; he had just got on 
the straight track and had not moved his controller. Somebody 
pulled the bell and he did not move his controller. He iust let it 
stay on the fifth point. 
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Next, the defendant gave in evidence Article 10, Section 24 of the 
Pohee Regulations of the District of Columbia as follows: 

“No street-car shall move at a rate of speed greater than twelve 
miles an hour in the City of Washington, nor at a greater rate of 
speed than fifteen miles an hour outside of the city; provided that this 
regulation shall not be construed as giving a street railway the right 
to operate any car at a rate of speed exceeding its charter, and not 
greater than six miles an hour at street crossings.” 

Next, the defendant gave in evidence the Act of Congress granting 
a charter to the defendant Company, providing that the rate of speed 
on its lines should not be greater than fifteen miles an hour. 

Next, the defendant, by its counsel, stated to the Court as follows: 

I presume the Court will take judicial notice of the fact, which is 
known to everybody, that Florida Avenue is the city limit, and that 
boundary street is the city limit, and that points bevond boundary 
are considered to be in the County of Washington.” * 

Here the defendant rested. 

Thereupon the plaintiff recalled as a witnessSAMUEL Hart 
ll a son of the plaintiff, who testified that in the month of Feb¬ 
ruary. 1908, and for a period of about eighteen months prior 
to that time, it had been his custom to ride almost daily on the same 
railwa\ line of the defendant on which the accident occurred. There¬ 
upon plaintiff by his counsel asked the following question: 

Q. T want to know* w’hat you have to sav as to whether or not 
it was habitual for passengers to ride on the platform without 
objection, when there was room inside the cars?” 

To which question the defendant objected on the ground first. 
That the question was not relevant; and Second; Because what the 
witness saw T happening on different occasions could not have the 
effect of proving the custom; could not prove what happened when 
he did not look or when he was not there. Thereupon the plain¬ 
tiff offered to prove by the witness Hart and by several other witnesses 
that persons riding on the defendants cars were constantly riding 
on the platforms of the cars and w^ere encouraged bv the defendant 
to do so. and that people w’ere constantly getting up when the bell 
rang and getting on the platform, readv‘to get off, so as not to keep 
the car waiting while they are walking from their seats in the car 
or their place in the car to the platform and that such conduct on 
the part of passengers was the custom on the defendant’s road at the 
time of the accident and prior thereto. To this offer of proof, 
defendant, by its counsel, objected and the Court sustained the ob¬ 
jection to the question put to the witness Hart above mentioned 
and to the offer of proof just stated on the following ground: 
23 The Court: I do not see how a street railway companv 

can be required to exercise such individual control over the 
person of a passenger as to make him go inside a carwhether he wants 
to or not. I do not think it is necessary that they should affirma¬ 
tively require him to nde inside the car in order for the company 
to relieve itself of guarding against whatever, if any. extra ri«ks 
might- be involved in riding on the platform. I think the companv 
is entitled to say to people, ‘Here is the inside of the car. This is 
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where you want to ride, where you ought to ride and if you choose 

5o"5”h,t'i” ,lr0rd i" •!» 

conuThc 1X6 *. bat tl ? ere is an . y P hase of the answer which 

on th^]^^ra^ons S of U rhe < jury. at W ° Ul<1 K ° t0 eXercise any influence 
Objection sustained.” 

J' 0 ruling of the Court, the plaintiff by his counsel then and 
of the dl Court CePt€d 8nd ** exception was du,v no,ed on the minutes 
Thereupon plaintiff again rested. 

the^ria^ 0 '^ ' S the substance of a11 the evidence introduced at 

Thereupon counsel for the plaintiff stated to the Court that unless 
restrained by the Court they intended in the argument of the case 

n j!fti r UrV ° aS l he mer V bers of the j ,,r y take into consideration 
in determining the case their own knowledge and observation as to 

the custom of passengers on the line of railroad upon which the 

plaintiff was injured on and prior to the 28th dav of Feb- 

uiary, 1908, as to passengers riding on the platforms of cars 

, . , an ? arising and going to the platform when approaching 

Counselor 7'^ ° b <? et '' 0 " ®" *e part of the trainmen 

n. el for the defendant objected to the counsel for the plaintiff 

making such argument, which objection the Court sustained. To 

tins ruling of the Court counsel for the plaintiff duly excepted. 

as follows^ 00 P aintl ^ guested the Court to instruct the jury 

“1. The jury are instructed that as matter of law it is not negli¬ 
gence in itself for a passenger upon a street car to ride on the plat¬ 
form thereof even though there be unoccupied seats inside the car 
and if in the present case, the jury find from the evidence that the 
plaintiff was riding upon the platform of the car from which he 
was thrown, and that his being thrown from the said car was the 
immediate result of the negligence of the agents of the defendant 
in driving said car around the curve at 18th and U Streets. North- 
west, and at the point w-here the straight track on 18th Street begins 
as described in the evidence at an unusual rate of speed, the plain- 

^i ,S .l. entl le -7°w reC0Ver ’., Unle ? the >: f,,rther fin<1 from the evidence 
that the plaintiff was guilty of negligence which contributed to the 
accident which caused the injury to the plaintiff ” 

But the Court refused to so instruct the jury on the ground that 
the word “unusual” contained in the said prayer was not a svnonym 
of the word negligent” to which ruling of the Court refusing said 
prayer, the plaintiff, by his counsel duly excepted The said 
2o prayer was thereupon modified by the Court by striking out 
the words “an Unusual” in the fourth line from the end 
of said prayer and inserting the word “a negligent” in lieu thereof 
As so modified the Court gave said instruction to the jury to Ae 
granting of which said instruction as modified, the plaintiff by hi* 
counsel then and there duly excepted. Thereupon the Court gave 
to the jury the following instructions on behalf of the plaintiff: 
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“2. The jury are instructed that if they find from the evidence 
that the plaintiff on the night of February 28th, 1908, was a pas¬ 
senger on a car of the defendant Company and that while the car 
was approaching the corner of 18th and V Streets, Northwest, its 
next stopping place, the plaintiff preparatory to leaving the car at 
Eighteenth and V Streets, Northwest, left his seat in the car and 
went out on the platform of the car in order to alight therefrom when 
the car should stop at the corner of 18th and V Streets, and that while 
he was in the act of going on the platform, or while on the platform, 
the car was running at an unusual and dangerous rate of speed so a* 
to cause a sudden and unusual jerk when it entered the straight 
track on 18th Street and that the plaintiff was by reason of such 
unusual speed and jerk and while the plaintiff was himself using due 
care thrown from and off the car and wa« injured; then their verdict 
should be for the plaintiff.” 

Thereupon the plaintiff requested the Court to further instruct 
the jury as follows: 

“3. If the jury find from the evidence that when the car upon 
which the plaintiff was riding approached the curve at 18th and U 
Streets, Northwest, and while it was rounding that curve, 

26 the plaintiff was standing upon a platform of the car, and 
that the conductor in charge of the train at that time knew 

that the plaintiff was so standing upon the platform, then the jury 
are instructed that such knowledge on the part of the conductor was 
as a matter of law the knowledge of the defendant, and that even 
if the jury should be of the opinion that in standing upon the plat¬ 
form of the car at that time the plaintiff was not exercising the care 
of and ordinarily prudent man. still in that case, the defendant 
knowing that he was not inside the car, but was standing on the plat¬ 
form, was bound to use such care and diligence in rounding the curve 
as reasonable prudence required towards a passenger standing upon 
the platform.” 

But the Court refused to so instruct the jury on the ground which 
the Court announced as follows: 

“The Court: As I have already indicated, the general proposi¬ 
tion contended for by counsel is well established; but there is in 
my judgment no room for its application to the contention here, 
for this reason; That the defendant owes a duty to others besides 
the individual passenger who chooses to ride on the platform. The 
duty to preserve his safety might require it to operate its car at a 
rate of speed entirely too slow to accommodate the reasonable require¬ 
ments of the majority of passengers riding inside the car. It owes 
to them the duty to transport them with reasonable dispatch. This 
charge No. 3, as framed, requires the defendant company to ignore 
altogether the duty it owes to passengers who seat themselves within 
the car, and would put upon a defendant who was operating its car 
with such care as satisfies its duty towards passengers within 

27 the car a liability to any one who was injured by the addi¬ 
tional risk of standing outside a car which was operated with a 

degree of care that was safe concerning passengers within the car. 
The ruling is adhered to, and the charge refused.” To which re- 
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Thereupon the plaintiff further requested the Court to instruct 
the jury as follows: 

„ “L The j rTu are instru ct e d;that the fact that the plaintiff was on 

^f 1 O tl* ' 1 A . » # was riding is not as a matter 

of iavv evidence of contributory negligence on his part. That fact 

«tw b f ? ken , ‘"te ccnsideration by the jury in connection with the 
other facte established by the evidence in the case, and from all the 
evidence the jury are to determine whether or not in going or being 

cfl P rc'nf hC plat / orm .. at the time he was injured he was exercising the 
care of an ordinarily prudent man.” 6 

th» B fnJ h *h S 0 ?!? rciusedto so instruct the jury on the ground that 
the fact that the plaintiff was on a platform of the car upon which 
lie uas riding might or might not be evidence of contributory negli- 

7° "'hicli refusal of the Court to grant said prayer, tLe 
plaintiff bv his counsel then and there duly excepted F ' 

thc j , uryTfollo h ws? laintifF the C ° Urt 40 instruct 

Pi’ ,i’" y ar ? instructed that although a passenger standing 
on the platform of a street railway car, even when there are urn 
occupied seats m the car, assumes such additional risks as may be 

!"? den !L and ! n , g °. n .‘* ,e Platform of such car, he does 
28 not assume the risks incident to the unusual rate of speed 

ri • SUC ) C j^’ aUl th fy ^ n< l from the evidence that the 
plaintiff was standing on the platform of the defendant’s car as the 

same left the curve and entered the straight track on Eighteenth 
Northwest described in the evidence, and that the car on which 
the plaintiff was so standing entered the straight track on Eighteenth 
Street at an unusual rate of speed thereby causing a sudden and 
unusual jerk to the car by reason of which the plaintiff, if using 
due care on Ins part, was thrown to the ground and injured then 
they are instructed that the plaintiff did not assume, by standing 
on the platform of such car, the risk of such injury resulting from the 
unusual speed and jerk and their verdict should be for the plain- 

. Jn‘ l the £? Urt ref f,f d t f, s0 instr uct the jury by reason of the use 
of the word "‘unusual” in the prayer. 

To which refusal of the Court to grant said prayer, the plaintiff; 
by his counsel, then and there duly excepted. P 

Thereupon the plaintiff further requested the Court to instruct the 
jury as follows: 

,. “1 J f th , e i ,,r .v fi nd from the evidence that the plaintiff was on the 
platform of one of the defendant’s cars as the same was entering the 
straight track on Eighteenth Street, Northwest, from the curafead- 
mg from U Street into Eighteenth Street, and that he was there pre- 
paring to alight at the next stopping place of the car at Eighteenth 
and \ k treet-s, Northwest, after the signal to stop at Eighteenth and V 
2d Sheets, Northwest, had been given by means of the push but- 
— ton m one of the care of the tram on which the plaintiff was a 
passenger or otherwise, then they are instructed that it was 
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the duty of the defendant not to run its cars at that point at a speed 
unusual and dangerous to one so standing on the platform preparing 
to alight at Eighteenth and V Streets, N. W ” 

But the Court refused to so instruct the jury, to which refusal of 
the Court to grant said prayer, the plaintiff, by his counsel, then and 
there duly excepted. 

Thereupon the plaintiff further requested the Court to instruct 
the jury as follows: 

“7. If the jury find that there is no evidence satisfactory to them 
in this case, tending to show whether at the time he was thrown or 
fell from the defendant’s car, he was holding on to any part of the 
car or was otherwise seeking to protect himself from a jerk of the car 
in rounding the curve and approaching the straight track on Eigh¬ 
teenth Street, then the jury are instructed that as a matter of law it 
is to be presumed that the plaintiff at that time was exercising reason¬ 
able care and prudence to protect himself in that regard.” But the 
Court refused to so instruct the jury because of the use of the word 
“satisfactory” in the first line of said prayer. To which refusal of 
the Court to grant said prayer, the plaintiff by his counsel then and 
there duly excepted. 

Thereupon the Court gave to the jury the following instruction 
on behalf of the plaintiff: 

“8. if the jury find for the plaintiff they will find for him such an 
( amount of damages as will fully compensate him for the 

80 suffering of mind and body inflicted upon him by his in¬ 

juries, for the personal inconvenience, loss of earnings and the 
expense of cure and care of his person that thev shall find from the 
evidence necessarily resulted from the injuries*he sustained, and if 
they find that his injuries are permanent in whole or in part, they 
will also find for him such damages as will fully compensate him for 
the suffering of mind and body, the personal inconvenience and loss 
of earnings that they may find from the evidence he will suffer in the 
future, and in determining this as to the future, the jury may con¬ 
sider the evidence before them as to the plaintiff’s expectancy in 
life, and also the testimony as to his bodily vigor and mental and 
physical health at the time of the accident and prior thereto.” 

Thereupon the Court gave to the jury the following instruction at 
the request and on behalf of the defendant: 

“The jury are instructed, as matter of law, that in the case at bar 
no presumption of negligence on the part of the defendant arises 
from the mere happening of the accident in question to the plaintiff.” 
To the granting of which said instruction the plaintiff, by his coun¬ 
sel. then and there duly excepted. 

Thereupon the Court gave to the jury the following instruction at 
the request and on behalf of the defendant: 

“The jury are instructed, as matter of law, that in the case at bar 
the burden of proof rests upon the plaintiff of showing by a prepon¬ 
derance of the whole evidence in the case that the defendant, on the 
occasion in question, was guilty of negligence which was the proxi¬ 
mate cause of the injury to the plaintiff at the time and place in 
question.” 
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" jSftg'.Sss- *• •» 

me jury are instructed as matter of law that if thev shall d„j k„ 

body of said Jr m.H »w? h COuld have S otten a seat within the 
, JL 01 fcaia <***> an a that in consequence of his rpmai'ni™ -j 

while* the sdd car w^pa^kig through^ “ 1Ur ° h °l jerk of ‘became 

irdet^fas^ ot& 

reason whereof the plaintiff was thrown from the sdd c^Tlro 
ben 1 and'tlfere^ dudy C excepted nStrUC *' 0U ‘ he ***** 
the requT^d on C °Jhaff a of the'de&nt 6 foUowing inst ™ction at 
that LtL'ocLtn'inau Jiion O^'T^TY' 06 ? f a11 the evidence 

r, psaBsi? 

the evidence); and if the iurv shall thl ? wln £ froni 

that when the’pWnliffMSd'Iff ? h n J fron * ‘he evidence 

father*find < fr(ni' V the^evideiiw^ha* V ffie < afoi^i’d a acti^^|^dl 

Thereupon the Court gave to the iurv thp •* • . 

there q ue.i,a„d on behalTod ‘the defend f ° ]1 ° W,ng ,DStrUCti ° n at 
o. If the jury shall find from the evidence that the 
injured on the occasion in question by a lurch or ierk <& W * S 
car on which he was a passenger, in pL^n^nnd ^ / the ? tr ^ t " 
fondant's track at the corner of Eighteenth and TT ^trpot 
of Washington. District of Columbia and that he 
to such in jury by any negligence of his own, then^he fuiT ate ft 
ther instructed as matter of law that in order to enable ”i - 
to recover from the defendant for injuries occa^on^ bt* P Ia Ti lff 

"■"* «• <* u» « r .. .h, 

3—2117a 
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affirmatively find from the evidence that such lurch or jerk 
38 was an extraordinary or unusual and dangerous one, or was at¬ 
tributable to a defect in the defendant’s track at the place in 
question, or to an imperfection in the said car or apparatus, or to a 
dangerous rate of sj>eed, or to the unskilled handling of the car by 
its motorman; and in this connection the jury are further instructed 
that there is no affirmative evidence before them in the case at bar 
directed to any of the aforesaid last named matters, save that of the 
rate of speed at which the car was going at the time said lurch or 
jerk occurred.” 

Thereupon the Court gave to the jury the following instruction at 
the request and on behalf of the defendant: 

“The jury are instructed as matter of law that if they shall find 
from the evidence that the plaintiff, on the occasion in question, and 
prior to the happening of the accident in question, occupied a seat or 
other position within the body of the car of the defendant on which 
he was then and there a passenger, and that the plaintiff intended to 
alight from the said car at the corner of Eighteenth and V Streets, 
Northwest, in the City of Washington, District of Columbia; and if 
the jury shall further find from the evidence that before reaching the 
said corner of Eighteenth and V Streets, Northw r est, the car upon 
which the plaintiff was then and there a passenger, w T as entering or 
passing through or emerging from the curve in the Defendant’s track 
at the corner of Eighteenth and U Streets, Northwest, in the said City, 
and that while the car was entering or passing through, or emerging 
from the said curve, the plaintiff left his said seat or other position 
within the body of said car and w T ent out on the platform of 
34 the said car preparatory to alighting at the said corner of 
Eighteenth and V Streets, Northwest, and was thrown from 
the said platform by a lurch or jerk of the said car in entering, pass¬ 
ing through or emerging from the said curve, and if the jury shall 
further find from the evidence that, the aforesaid action of the plain¬ 
tiff was not such as a reasonably prudent man would have adopted 
under all the circumstances of the case, then their verdict should be 
for the defendant.” To the granting of which said instruction the 
plaintiff, by his counsel, then and there duly excepted. 

Thereupon the Court granted the following instruction at the re¬ 
quest and on behalf of the defendant: 

“The jury are further instructed as matter of law that if they shall 
find from the evidence that the plaintiff, on the occasion in question, 
and prior to the happening of the accident in question, occupied a 
seat or other position within the body of the car of the defendant on 
which he was then and there a passenger, and that the plaintiff in¬ 
tended to alight from the said car at the corner of Eighteenth and 
V Streets, Northwest, in the City of Washington, District of Colum¬ 
bia ; and if they shall further find from the evidence that before arriv¬ 
ing at his said destination, and after the car had passed through the 
curve at Eighteenth and U Streets, Northwest, but w r hile it w’as run¬ 
ning at a rapid rate of speed, the plaintiff left his said seat or other 
lotion wdthin the body of the said car and went out on the platform 
thereof preparatory to alighting at the said comer of Eighteenth and 
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Y Str p ete - «»d was then and there thrown from the said platr 
60 fo ™ b y f.] u f ch °f or by the excessive rate of speed of the 
said car (if they shall find such lurch or jerk, or such excessive 
rate of speed, from the evidence), and if the jury shall further find 
rom the evidence that the aforesaid action of the plaintiff was not 
■ uch as a reasonably prudent man would have adopted under all the 

an^ToT ° f the i- aSe ’ ^ en J¥ r verdict should ^ for the defend 
hil', , tb L granting of which said instruction the plaintiff bv 
^ 11 T>k >Unse ’ fben and there duly excepted. ’ ” 

thereupon the Court gave to the jury the following instruction 
Ut ,'be request and on behalf of the defendant: g 

i be J. ur y are instructed, as matter of law, that the duty which on 

Xwiff m < J, uestlon ’ the defendant as a common carrier owed to 

nalir f pH " nd the du ‘y whicb the plaintiff as a 

t* j d to the defendant as a common carrier were reciprocal 

It was the duty of the defendant as a common carrier noMo S 

nhin'tiff njUre <he P alntlff ’ 1,8 passenger, and it was the duty of the 
Thp ' 5 8 ' a P®a?f n Ker not to negligently expose himself to injury 
The jury are further instructed as matter of law that if they shal/fiSd 
from the evidence that the plaintiff at the time and place in question 

v ' Z: da f at wtlbin the body of one of the defendant’s cars and 
voluntarily left that seat while the said car was passing into through 
or out of the curve in the defendant’s track in question ’and nm! 
weded out of said car and iipon the platform of said car’while P the 
said car \vas running into, through or out of the curve in question 
and while upon said platform was thrown therefrom by a 
db lurch or jerk of the car in question while passing into, through 
or out of the curve m question, then the jury are instructed 
as matter of law that the defendant then and there oWed to the plain¬ 
tiff only the duty of propelling its said car into, through and out of 
the curve in question at a rate of speed which was a proper rate of 
speed for the defendant to adopt for the safety of sitting down passen¬ 
gers, and not for the safety of passengers standing upon the platform 
of said car. Therefore the jury are instructed that if they shall 

i • 5S 1 ? i he v,. evidence th , at at the time and place in question the 
plaintiff left his seat as aforesaid and proceeded to and stood upon 

the said platform as aforesaid, and that the rate of speed which the 
defendant adopted in rounding the curve in question was such as 
fully accoinmodated the safety of the passengers who were seated, 
then the defendant did not owe the duty to the plaintiff of running 
slower m order to make him safe, just because the plaintiff chose to 
stand up on the platform. The only duty of the defendant in this 
regard was to then and there run its car according to the degree of 
speed which accommodated the safety of sitting-passengers And 
the jury are further instructed that if they shall find from the evi¬ 
dence that the plaintiff left his said seat and stood upon the platform 
as the said car was passing into, through or out of th e curve in ques¬ 
tion, then the plaintiff took the chances of being injured that were 
involved in the position that he stood in under any rate of speed that 
was sufficiently slow to accommodate th- safety of seated passengers; 
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and if the jury shall find from the evidence that at the time 
37 and place in question the rate of speed of the defendant’s car 
was sufficiently slow to accommodate the safety of passengers 
sitting within the body of said car, then their verdict should be for 
the defendant.” To the granting of which said instruction the plain-, 
tiff, by his counsel then and there duly excepted. 

Thereupon the Court gave to the jury the following instruction at 
the request and on behalf of the defendant: 

“The jury are further instructed that if they shall find from the 
evidence that at the time and place in question the defendant made 
sufficient and suitable provision within its cars for all its passengers 
then and there riding, then the servants of the defendant were not 
under any obligation to restrict the said passengers or any of them 
to their proper places, nor to prevent them or any of them from 
acts of imprudence. If the jury shall find from the evidence that 
at the time and place in question the plaintiff voluntarily took an 
exposed position with no occasion therefor nor inducement thereto 
caused by the defendant’s servants, or any of them, except a bare 
license by non-interference, then the jury are instructed as matter 
of law that the plaintiff at the time and place in question took upon 
himself the special risk of that position, and the defendant’s servants 
were under no duty to hinder the plaintiff from recklessly exposing 
himself to needless perils or to obvious dangers.” To the granting 
of which said instruction the plaintiff, by his counsel, then and there 
duly excepted. 


Thereupon the Court gave to the jury the following instruction 
at the request and on behalf of the defendant: 

38 “The jury are instructed as matter of law that if they shall 

find for the plaintiff, and if they shall further find from the 
evidence that the plaintiff as a result of the accident in question 
has suffered a permanent injury or disability, then they are further 
instructed that in assessing the damages therefor they, the jury, 
must take into consideration the age and reasonable expectation of 
life of the plaintiff; in this connection thev should take into con¬ 
sideration the mortality tables submitted to them in evidence to- 


- j v, tiuvulc, uu; iuut ui me piuiiiiin s declining 

years during the time of his expectancy and his diminished capacity 
for earning money which will result from said increasing age and 
the infirmity naturally incident thereto, his liability to sickness and 
the probability of his earning capacity being diminished by other 
causes during such time of expectancy. All these circumstances 
may be considered by the jury in arriving at what would be the 
proper amount of damages.” To the granting of which said instme- 
tion the plaintiff, by his counsel then and there duly excepted, 
f 11 Court of his own motion charged the jury as 

The Court (Mr. Justice A\ right): “I should like to give the jury 
a more full and comprehensive meaning of the significance of the 
term “negligence” than has, I believe yet been pointed out to you 
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in any of the cases that I have instructed you concerning. I might 
oq perhaps, do it by an illustration or two better than otherwise’ 
** .. If 4 > ere were only one man in the world he could demean 

he wanted"^ t mUCh 88 1 ,' e P leased . and act in any way that 

ne "anted to act. But inasmuch as there are many who come con- 

tinuaNy in contact with one another, tlie Uberty of actio!? of each 

idmctual must be so limited as to accord a corresponding freedom 

J ctlon and conduct to every other person that a man is liable to 

come in contact with Therefore each member of a civilized "oX 

nullity is under the duty of so deporting himself as that his action 

duct whhi^ff 0 ’ b ° dy 6lSe ‘ n the communit y ^nal rights of con- 

„f bT Z n "f . e yoiv e from that situation and from the necessities 
of it a nile which shall serve as the standard for the government 
of men in their deportment and conduct? If we can come Tthe 

r^mtalir^t 1 of “pif ado f ted h > r , the majority of mankind under 
<i cerntain set of circumstances, then we in the verv nature of 

lings lay hold of the conduct which is adopted bv the reasonable 

•mb In' nie , n I ’ J^cause the majority of mankind are the reasonable 
and the usual kind of men we meet. 18016 

That is just the standard the law does lay hold of and does adoDt 
as the measure of conduct that each person in a command ouX 
to govern himself by. In other words—whatever the circumstances 
Z‘ ha ‘ happen to surround him at a given moment, if he acts under 
•.bbf, ^ ir ? unis tances according to the conduct that a man of reason¬ 
able prudence and caution would adopt—and as I have already said 

40 in-then r°':i le i:r ud r ,c ® and cauti «n is the average 
f.ilc T h e ^hsfies tlie laws requirements. But if he 

„f era- fal S <0 ad ° pt that degree of care and caution which a man 
of ordinary prutience would have adopted under like circumstance" 

SSL!? »' “>■' "■*'« 

hJ, lie i K,eMtit >; ,he Personality of the person that you happen to 
be dealing with is utterly immaterial when vou are considerinp a 
negligence case. Whether it is a plaintiff, whetherTis a defendXt 
whether ,t « person; or whether it is a corporation. The crSn 
ls all! ays absolutely the same. The test is what I have already 
. uggested. If you are concerned with determining whether an ind? 
vidual, or a corporation, or a plaintiff, or a defendant ha." Wn 

S? 1 ^«i?u n , PK1KC n c< “' the test is universally the same and it is «imnlw 
his: Whether, under all the circumstance! that surmund him at7/t 
time—not some other time but that time—the degree of care which 
he adopted was that which a man of ordinary prudence and caution 

"• b ' ” >—• * <* 5 -. 

When somebody seeks to hold another responsible for an not nf 
course no responsibility can arise unless the act produced the result 
w ich is complained about. Therefore in the very inception of this 
case you are confronted by a dual proposition, as it were. If the 
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railroad company, the defendant, was not negligent in the operation 
of its car around this curve, then it violated no duty that it owed 
to the plaintiff, and there would be no theory upon which 

41 he could recover against it. Secondly, if you find that the 
railroad company was negligent in the operation of the car 

around this particular curve, still it could not be responsible for 
anything that happened unless that negligence occasioned that thing 
to happen. When you are dealing with that second proposition— 
that is to say—if you come to deal with the question, in case it 
appears that the railroad company was negligent, whether or not 
it ought to be held responsible for that negligence in this case— 
it necessarily brings into consideration and for determination the 
proposition. Was its negligence the proximate cause of the injury to 
the plaintiff? That involves the conduct of the plaintiff, and will 
bring forward before you the necessity of determining whether the 
negligence of the company caused the accident, or whether the fault 
of the plaintiff himself caused the accident. 

With those preliminary suggestions, you will understand that un¬ 
less you find from the evidence that the defendant was negligent 
in the manner of the operation of its car about this particular curve, 
you need not go any farther with the case at all; because unless 
it was negligent it violated no duty to anybody, and there could not 
be any recovery against it. And whether or not it was negligent 
depends upon the criterion that I have already pointed out—whether 
or not the manner in which that car was taken around the curve at 
that time and under those circumstances was such a manner as a 
man of reasonable prudence and caution would have adopted if he 
had been taking it around the curve. If it was, then the Company 
was not negligent in adopting that method and that manner. 

42 If it was not, if it was being operated around the curve at a 
speed greater than a man of ordinary prudence and caution 

would have taken it around at, under all the circumstances at that 
moment, then it was negligent for the Company to operate it with 
that degree of speed. 

If you find that the Company was negligent, as I have said you 
must proceed further to consider whether or not the negligence of 
the Company was the proximate cause of the injury to the plaintiff. 
And that necessarily involves the question whether it was his own 
fault, as distinguished from the fault of the Company, that brought 
about the accident. 

The determination of that question leads you to the necessity of 
understanding somewhat the duties and obligations of common car¬ 
riers and their passengers with respect to each other. A common 
carrier is a public servant. The privileg-s of operating over the 
public thoroughfares carrv with them the corresponding obligation 
that it shall serve the public; and that is the primary purpose for 
which it exists. That means all the public—not one individual 
member of it. They have not onlv the right but they are under 
the dutv of operating their cars in the manner and according to the 
speed that best conserves the needs and the requirements of the 
travelling public. So that, as has been suggested during the course 
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of the argument, if a common carrier of passengers, such as this 
street railroad company was, supplies within its cars seats for the 
accommodation of those who care to ride, so that everybody who 
seeks a particular car can have a seat if he wants to take it, 
•w and if, while seats are vacant, one passenger prefers to ride 

n-itnrp P lnstead of occupying a seat, it is not in the 

ature of tilings that he can require tlie railroad Company to operate 

! 1 K n ? P iI y ,^ t ! l regard for hls safe ‘y. and t0 the exclusion of the 
gilts which the other passengers have with relation to the company 

of lasing earned with reasonable dispatch. So that it must be said 
to you as a matter of law that so long as the Company provides 
sitting accommodations within its car that are available to its pas¬ 
sengers, when one boards the car as a passenger who does not choose 
to avail himself of those accommodations which are ready for him 
sta ” d ? on , to® platform, he assumes whatever risk (if there be 
any additional risk) is involved in the riding on the platform when 

r ith «“» degree of carf prudence and eaution 

who I.. 1 -P titiMT -' 6 1 u •’. w ^, lc l toe company owes to the passengers 
the cw k h P m hC 86:118 that il Provides for them within 

It has been said, through the medium of one of the special in¬ 
structions, that the mere fact that the plaintiff rode upon P the plat¬ 
form does not, as matter of law, constitute him guilty of contribu¬ 
tory negligence. \ ou observe that the charge contains the nhrase 
as matter of law ” Conduct of some kind may be so negligent 
that on the face of it no reasonable man could ever adopt itfunder 
any circumstances at all. That kind of conduct is negligent as I 
matter of law. Conduct of other kinds may be such as that a rea¬ 
sonable nian would adopt it sometimes, and would not adopt it 

44 r,? eF h6r Therefore the law cannot decide 

44 those cases It must leave them to the jury to decide as 

questions of fact Now, this is one of that class of cases 
Sometimes a jury might think, as matter of fact, under certato 
conditions, that it was negligent for a man to ride on the platform 
w-hen he could get a seat inside. At other times a jury might say 
hat by virtue of the environment it was not negligent for a min 
to ride on the platform when he could get a seat inside. Therefore 
in this class of cases the law leaves that question to the determina¬ 
tion of the jury as a question of fact. And therefore while it £ not 
as a matter of law negligent for a passenger to ride on the platform 
when lie can have a seat, yet it is a proposition of fact that must 
be submitted to the jurv for them to decide, as a question of fiEf 
whether or not, under the particular circumstances^ the case that 
they have in hand, they believe it was negligent for the particular 
jierson to ride on the platform when he could get a seat. 

I hat. you mil determine as I have already said, by looking with 
particular detail into all the circumstances of the particular case 
this case, and weighing the conduct of the plaintiff as illuminated 
hv the surrounding circumstances against the standard that I have 
already given you as the criterion of negligence That ?« 
having determined what all the facts were, what thJsmloundTng 
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details of fact were, say to yourselves: “Would a man of reasonable 
prudence and caution, a man as old as he was, at this time of night, 
and with all the other circumstances, a man of his agility or the 
lack of it, whatever it may be—would a man of reasonable prudence 
and caution, under all the circumstances, have ridden on the 

45 platform as he did? 

If you say: “Yes; a man of reasonable prudence and cau¬ 
tion would have done it*', then it was not negligence for this man 
to do it. But if you say: “No; under all the circumstances a man 
of reasonable prudence and caution would not have ridden on the 
platform like he did”, then you would have to say to yourselves 
that he was negligent. And then if you find that he was negligent 
by being on the platform, yet although you find that the Company 
was negligent in operating its car around the curve in the manner 
that it did operate it, then, you see, you would have both of them 
at fault; and then it would be impossible to say that the accident 
had occurred through the fault of the Company as distinguished 
from the fault of the plaintiff. Under those circumstances he could 
not recover; because it is the unvarying rule that even though the 
defendant may be negligent, if the plaintiff is also negligent and his 
negligence directly contributes to his injury it is as much his fault 
as it is the other’s, and he cannot recover for it. 

I have already said—and I do not know whether with sufficient 
emphasis to enable you to understand the importance of it—that 
in determining any question of negligence you must remember that 
you must decide each ease according to its own particular facts, tak¬ 
ing into consideration every matter of fact that can help you in 
deciding whether the conduct of the person at the moment in ques¬ 
tion was such as a reasonable man would have adopted under those 
same circumstances. Therefore it is your duty to look again with an 
especial degree of partiality to what was transpiring just at 

46 the moment and just before the time at which the accident 
itself happened, not only with respect to the speed of the car 

and the existence or non-existence of a jerk or lurch of the car, but 
also whether the plaintiff was protecting himself from danger by 
holding on to the car, or whether he was walking across the end 
of the platform preparatory to alighting without holding on to the 
car. I merely mention these as some of the facts which may be 
inquired into by you, for the sake of illustrating the necessity of 
inquiring into every aspect of fact that may accurately portray the 
situation at that moment, so that before deciding the case you will 
feel in your own minds that you have decided it according "to every 
fact that exercises probative influence upon any of the essential 
features. 

In this case the burden is on the plaintiff to prove by a pre¬ 
ponderance of evidence not only that the defendant was negligent 
in operating its car around this curve, but also that that negligence 
was the proximate cause of the injury to the plaintiff. By that 
phrase “preponderance of evidence” the law does not mean to indi¬ 
cate any degree of certainty to which the proof must go. It means 
only that the evidence in favor of one proposition shall be, to your 
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minds, more weighty and more satisfactory, than the evidence 
against that proposition. If you find that the plaintiff is entitled 
to recover, then you will estimate the damages accorTng to the rules 
that have been read in your hearing from the respeftive charcL 
that have been prepared and granted pertaining to that subieet^ 
both that read bv counsel for the plaintiff, M^WorthingS a ^d 

47 . t J mt r f ac * b y coun sel for the defendant, Mr. Perry. ^Together 

Jte o7t£3. aCCUrate,y Md fully express ** law that 

You may take your exceptions gentlemen.” 

a* a °f t , he said / ore g°ing exceptions was duly taken by the nlain- 
tiff and duly noted upon the minutes of the Court while the P iurv 
were at the bar of the Court- and before the- had retired to consider 
of their verdict. The plaintiff, in order that the matters anffinS 
contained in this, his .'aid bill of exceptions mayTmad“ maZ 
of record, prays the Court to sign this his sart bill of exceptions 
which if accordingly done this 28th day of January, 1910, now for 

DAN THEW WRIGHT, Justice. 


Directions to Clerk for Preparation of Transcript of Record. 
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49 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
48, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 50733 at Law, w T herein Abraham 
Hart is Plaintiff and Capital Traction Company, a corporation is 
Defendant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of February 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2117. Abraham Hart, appellant, vs. Capital Traction Company. 
Court of Appeals, District of Columbia. Filed Feb. 8, 1910. Henry 
W. Hodges, clerk. 
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No. 2117. 


ABRAHAM HART, Appellant, 


CAPIIAL J R ACTION COMPANY, Appellee. 


STATEMENT OF THE CASE. 

Thi.s brief is necessarily prepared before counsel for the 
appellee have seen the brief of the appellant, and it is ini- 

\ w hot he or not the concise state- 
ment of the ease which, under the rules, must be con¬ 
tinued in the appellant’s brief, will be admitted or denied. 
For the same reason, counsel for the appellee will have to 
discuss the exceptions taken by appellant at the trial without 
reference to the assignment of errors. 

THE PLEADINGS. 

The declaration in the case at bar is based upon the al¬ 
leged negligence of the appellee, a common carrier, in con¬ 
sequence of which the appellant, a passenger upon one of 





the .street railway trains of the defendant company, appellee, 
was thrown from one of its cars and sustained serious 
injuries, both physical and mental, which are permanent. 
The declaration alleges specifically (R., p. 2) that the de¬ 
fendant company, on the 28th of February, 1908, so care¬ 
lessly and negligently operated one of its trains of cars by 
run tuny said train at an excessive rate of speed while said 
train was on and upon a curve of the tracks of the said com¬ 
pany, running from l street around into Eighteenth street , 
and whilst said train was leaving said curve and running 
along Eighteenth street and otherwise, that the plaintiff, 
while a passenger on said train, on the platform of the 
rear car thereof, and preparing to alight therefrom at the 
next street corner at which said train would stop, to wit, at 
the corner of Eighteenth and V streets northwest, and while 
in the exercise of due can* on his part, was then and there 
thrown violently prone upon the ground, so that he was seri¬ 
ously and permanently injured in and about the head and 
skull, and his memory was and still is and will continue to 
be greatly impaired, and he was seriously and permanently 
injured in and about his stomach, bowels, and bladder, and 
his eyesight has been permanently impaired and his eyes 
permanently injured. 

To this declaration the plea of the general issue was filed 
by the defendant (R.. p. 3). 

Issue was duly joined, and on December 2, 1909. a ver¬ 
dict was rendered for the defendant by a jury, who passed 
upon every fact in the case (R.. p. 3). 

No motion for a new trial was filed by the plaintiff, 
and on December 8. 1909. judgment was entered for the de¬ 
fendant (R., p. 4). The case comes on for hearing upon an 
appeal by the plaintiff from that entry. 











THE EVIDENCE. 


(o) Age and Physical Condition of Plaintiff at Time of 

Accident. 

I lie accident to the plaintiff happened on February 28. 
IffOS. At about midnight lie boarded a car of the defendant 
at Pennsylvania avenue and Seventh street northwest, in¬ 
tending to remain thereon until the car he was on should 
reach the corner of Eighteenth and V streets northwest, 
wlieie he intended to alight for the purpose of going to the 
apartment house in which lie then resided on V street, 
a short distance from Eighteenth street (R., p. 0)! 

I he plaintiff at that time was nearly 77 years of age, 
lor he attained his 77th year on the 19th of May, 1908 
(R., p. 9). At. that time the plaintiff was not a sound 
man. It. appears from the testimony of a physician, one 
of the plaintiffs witnesses, who acted as an attendant to 
him from April 7, 1908, to September 22, 1908, that during 
that, time he (the plaintiff) had a disabled or ankylosed 
arm (R., p. 9). Inasmuch as that condition is not men¬ 
tioned in the declaration as a consequence of the accident, 
and inasmuch as the evidence does not otherwise disclose 
its cause, it may be assumed that it was a permanent con¬ 
dition existing prior to the accident in question. It fur¬ 
ther appeared from the testimony of Dr. William W. Sprigg. 
a witness for the plaintiff, that prior to the accident he (the 
plaintiff) had had trouble with his bladder, and that an 
operation had been performed on him for the relief of that 
condition, although said operation was not very severe (R.. 
P- 9). 
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(b) Position of Plaintiff on Car of Defendant Prior to and 

at Time of Accident. 

One of the plaintiff ? witnesses testified that on the oc¬ 
casion in question she left the motor car of the train on 
which the plaintiff was, at the corner of 7th and I) streets, 
northwest, and that as she passed out of the rear door of 
the motor car she saw the plaintiff standing on the front 
platform of the trailer car smoking (R., p. 9). 

The conductor of the train in question testified that he 
collected plaintiff s fare when the car neared the corner 
of 7th and (? streets, northwest ; that the plaintiff was then 
standing on the front platform of the trailer car smoking, 
and that the last he saw of the plaintiff before the accident 
was at 17th street, where plaintiff was still standing on the 
same platform as witness passed from the trailer to the 
motor car (R.. p. 11). 

It further appeared from the testimony of one of the 
witnesses who testified on behalf of the plaintiff that he 
(the plaintiff) was standing smoking on the rear platform 
of the trailer car of the train of cars in question when same 
was near the corner of 18th and U streets (R., p. 9). 

The defendant gave in evidence the testimony of several 
witnesses who were passengers upon the said train on the 
occasion in question tending to prove that the plaintiff, dur¬ 
ing the whole time he was on the car prior to the accident, 
was standing upon the front platform of the trailer ear 
in question. Another witness, who was a passenger on said 
car. introduced on behalf of the defendant, placed the plain¬ 
tiff upon the rear platform of the trailer car. Another 
witness who testified on behalf of the defendant and who ob¬ 
served the occurrence from the street, placed the plaintiff 
at the time of the accident upon the rear platform of the 
motor car (R.. p. 10). 

Certain portions of the evidence offered on behalf of the 
plaintiff tended to prove that at some point on 7th street the 










plaintiff entered the rear ear and occupied a seat therein until 
just, before the ear reached the curve at 18th street and U 
street; and that between the said last-mentioned tin.c and 
he time he was thrown from the ear, the buzzer of the 
button bell on one of the ears had been rung for the pur¬ 
pose- of signaling the motorman to stop the train at 18th 
and 1 streets; that the plaintiff was seen inside the ear at 
18th and l streets, and when thrown from the ear was on 
the rear platform of the trailer. (II., 8). 

There was further evidence on the plaintiff's part tend¬ 
ing to prove that he had no recollection of what took place 
for some time preceding (he accident or for some weeks 

su sequent. '1 he plaintiff was not sworn as a witness in his 
own behalf, and did not testify (R.. p. 8) 

The only witness on behalf of the plaintiff who testi- 
hed to seeing the plaintiff thrown from the ear testified 
that at the time plaintiff was so thrown he (the said wit- 
ness) was on the step of the rear platform of the motor car 
with his back to the east and holding on to the iron suo- 

| 1 ! " de the step with his hands, preparatory 

o alighting at \ street, and that while occupying this posi- 

tereiMh 1 T* I*® T fi " ishcd ro,mdi 'ig the curve and en¬ 
tered the straight track and as the car at that moment gave 

a jerk or lunge, as above described, he saw the body of 

f ! “'"‘Jf '.‘ shoot ”. fr ° m t lbe re «f Platform of the trailer, 
and that he immediately, by means of the bell rope gave 

\ T ZZ" g *n S, ° P ‘ hC trai "’ ' Vhkh did S ‘°P w 'he„ it reached 
, street. On cross-examination the said witness stated that 

wilbT T f! S, ? P ° f ' he rear P la,for,n ^ the motor ear 
«.th h.s back to the east and holding on to the iron support 

on each side of the said step preparatory to jumping off,he 

car backward at V street if the car should no, stop there- 

an,l on redirect examination the witness stated that by saving 

he intended to get off backwards he meant that he' had in- 

tended to swing off the car with his right foot, and as he 

got off would have faced north (R., p. 8). 




( r ) Act* of Negligence Charged in the Declaration. 

By recurring to the declaration (R., p. 2) it will be seen 
that the defendant is charged with having carelessly and 
negligently operated its said train of cars by running said 
train at an excessive rate of speed while said train was on 
and upon said curve of said tracks running from said l 
Mreet around and into said 18th street, and while said train 
was leaving said curve and running along said 18th street, 
and otherwise. When we examine the proof we find that 
the only evidence of negligence whatever is an alleged ex¬ 
cessive speed of the train at the place in question. This is 
evident from several parts of the record. For example (R., 
p. 6): 

‘‘The evidence submitted to the jurv bv the plain¬ 
tiff further tended to show that the moment when 
the plaintiff was so thrown from the platform of the 
car in which he was riding, the car was running at 
a rate of speed faster than the usual rate of speed 
around said curve and was going very fast, thereby 
causing an unusual jerk or lunge of the car to the 
right as the trailer reached the straight track after 
passing the curve/* 

Furthermore, the prayers offered by the plaintiff at the 
conclusion of the whole evidence recite this fact. The first 
prayer (R.. p. 13) says: 

“and if. in the present case, the jury find from the 
evidence that the plaintiff was riding upon the plat¬ 
form of the car from which he was thrown, and 
that his being thrown from the said car was the im¬ 
mediate result of the negligence of the agents of 
the defendant in driving said car around the curve 
at 18th and U streets, northwest, and at the point 
where the straight track on 18th street begins, as 
described in the evidence, at an unusual rate of 
speed.” 


The second prayer of the plaintiff (R.. p. 14) says: 

“and that while he was in the act of going on the 
platform, or while on the platform, the car was run- 



ning jit an unusual and dangerous rate of speed so 
as to cause a sudden and unusual jerk when it en¬ 
tered the straight track on 18th street, and that 
the plaintiff was, by reason of said unusual speed and 
jerk, and while the plaintiff was himself using due 
care, thrown from and off the car and was injured.*’ 

The 5th prayer of the plaintiff (R., p. 15) is as follows: 

"The jury are instructed that although a passen- 
ger standing on the platform of a street railway car, 
oven when there are unoccupied seats in the car! 
assumes such additional risks as may be incident 
to standing on the platform of such car, he does not 
assume the risks incident to the unusual rate of speed 
of such car, and if they find from the evidence that 
the plaintiff was standing on the platform of the 
defendant’s car as the same left the curve and en¬ 
tered the straight track on Eighteenth street north- 

! n ^ le ev idence, and that the car on 
which the plaintiff was so standing entered the straight 
track on Eighteenth street at an unusual rateof 
speed, thereby causing a sudden and unusual jerk to 
the car bv reason of which the plaintiff, if using due 
care on his part, was thrown to the ground and in¬ 
jured, then they are instructed that the plaintiff 
did not assume, by standing on the platform of such 
car the risk of such injury resulting from the unu¬ 
sual speed and jerk and their verdict should be for 
tlie plaintiff.” 

And again, in the plaintiff’s (>th prayer (R., p. 15 ) jt i.« 
d: 

‘if the jury find from tlie evidence that the plain¬ 
tiff was on the platform of one of the defendant’s 
cars as the same wa.s entering the straight track on 
Eighteenth street, northwest, from the curve lead¬ 
ing from U street into Eighteenth street, and that he 
was there preparing to alight at the next stopping 
place of the car at Eighteenth and V streets, north¬ 
west. after the signal to stop at Eighteenth and V 
streets, northwest, had been given by means of the 
push button in one of the cars of the' train on which 
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the plaintiff was a passenger or otherwise, then they 
are instructed that it was the duty of the defendant 
not to run its ears at that point at a speed unusual 
and dangerous to one so standing on the platform 
preparing to alight at Eighteenth and V streets, 
N. W ” 


The car, under the police regulations, could legally go at 
a maximum rate of speed of 15 miles an hour, inasmuch as 
the loeu* in quo was outside of the city of Washington, be¬ 
tween street crossings, and at a maximum rate of 0 miles an 
hour or less at street crossings (R., p. 12). 

It will Ik* apparent from the foregoing that the only act 
of negligence which was alleged against the defendant in 
the pleadings, or which wa« attempted to be supported by 
the proof, was the running of the cars in question by the 
defendant around the curve in question, or immediately at 
the exit thereof, at a dangerous and excessive rate of speed. 
The only evidence with respect to jerks or jars was in con¬ 
nection with the said excessive rate of speed. Two passen¬ 
gers, witnesses on behalf of the plaintiff, testified with respect 
to said jerks and jars as follows (R., p. 7) : 


**(). From tin* time tin* car turned from L to 
Eighteenth street, did you notice anything unusual 
about the car? 

“A. The only thing, it was going fast; faster- 

“Q. You will have to talk louder. 

“A. It was going faster than usual around the 
curve. 

“Q. How much faster than usual? 

“A. T don't know. It kind of threw me out of the 
seat. 

*‘Q. It threw you out of the seat? 

“A. Kind of forward. 

“Q. State in what way it threw you out of the seat. 

“A. ft kind of threw me forward in going around 
the curve. 

“Q. State in what way it threw you. Miss Florine. 

“A. ft just kind of threw me out towards the other 
seat, the opposite seat. 











on 



At what point on the curve did that occur? 
That was right on the curve. 

W Inch side of the car did you say you were 


“A. On the right-hand side. 

"Q. I Tow did the speed of that car at that time 
compare with the speed of the car during the time 
you usually rode on the car to and from your work? 

A. T thought it was faster than it usually went, 
because it was so late at night.” 


On cross-examination 
lows : 


the same witness testified as fol- 


Q. \ou were simply sitting in the car, looking 
forward? 

“A. Yes, sir. 

“Q. As the car went around the curve I under¬ 
stand you were thrown forward? 

“A. Yes, sir. 

Q. Please indicate to the jury just about how 
\ou were thrown forward. .Just show it to the jury. 

“A. Just kind of thrown like that (illustrating) ; 
not out of my seat, but kind of forward.” 

The second witness testified as follows (R., p. 7): 

Q. Can you tell us what if anything, you no¬ 
ticed about the way the car went around the curve? 

“A. 1 was reading the evening paper at the time 
and as the car hit the turn T was thrown up this 
\\a\ (indicating) ; and I sat back. I did not notice 
it especially until the car stopped and some one said 
a man had been thrown off. 

Q. Did you or not notice anything with reference 
to the action of the oar when it straightened out on 
the stub ght tiaek ? What have von to sav about 
that? 

A. W ell, after the car took the turn, of course it 
had a reaction. 

“Q. Did you notice that reaction? 

A. Aes; that was the time I was thrown from 
my seat. That is, I was shoved forward. 

Q. That is, when the car struck the straight 
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track after going down around the curve. Is that 
right? 

“A. Yes. 

“O. You were sitting on the west side? 

“A. Yes. 

“Q. And at that time you were thrown forward in 
your seat? 

“A. Yes, sir. 

“(J. Will you tell the jury whether or not there 
was anything unusual in the manner in which that 
car went around that curve? 

“A. The only thing I recall was the speed. 

“Q. Was it or not an unusual speed? 

“A. Yes; a little more speed than I had been ac¬ 
customed to in riding on the cars. 

“(J. Bv ‘unusual’ do you mean that it was slower 
or faster? 

“A. Faster.” 

The only witness who testified as to any lunge is the wit¬ 
ness whose testimony is given at page 8 of the record. This 
witness was himself in a most unusual position. He was on 
the step of the rear platform of the motor air, with his back 
to the east and holding on to the iron support on each side 
of the step with his hands, preparatory to alighting at V 
street. He was so holding preparatory to jumping off the 
car backward at Y street if the car should not stop there. 
Ibis witness says (R., p. 8 ) that while occupying this ]>osi- 
tion, and just as the car finished rounding the curve and 
entered the straight track, and as the car at that moment 
gave a jerk or lunge, lie saw the body of the plaintiff “shoot” 
from the rear platform of the trailer. 

It thus api>ears. as has been stated, that the only negligent 
act charged by the plaintiff, either in his pleadings or in his 
evidence against the defendant, was that the car was going 
at an unusual rate of sj>eed as it entered and went out of 
the curve on Eighteenth street: and that in consequence of 
said unusual rate of speed there was a jerk or lunge of the 
car which apparently threw the plaintiff from his feet on 
tlie platform to the street. 







(rf) It appears that there were two passengers other than 
the plaintiff on the rear platform of the trailer car in ques¬ 
tion, neither one of whom was apparently disturbed in ana 
u»>y (R., p. 10). •' 

Tl* defendant further gave in evidence the testimony of 
certain witnesses who were passengers upon the said train 
on the occasion in question that there were two passengers 

other than tiie plaintiff on the rear platform of the car in 
question. 

Another witness testified as follows (R., p. io) : 

o.# i 0 !! 1 you <)r not uotice anything unusual as it, 

entered the curve and went around the curve at 
Eighteenth street’ 

“A. No, sir. 

"Q. hid you notice anything unusual about the 
sj>eect of it as it. went out of the curve? 

“A. No, I did not. 

Q. Were you or not jostled in your seat as vou 
"ent around the curve or entered it? 

“A. I never noticed. 

Q. Did you notice any jerking or swerving, or 
any unusual jerking or swerving of the car as it 
went into, around and out of the curve? 

“A. No, sir. 

o,‘1?; , A ,^. i ! Ieft ,he ™ rv «> going up the Eighteenth 
speed? ’ < ld y °" " 0t,< ’ e aIlythln * unusual about the 

“A.’ I did not. 

“Q. Or any unusual motion of the ear at all’ 

A. No, sir.*’ 

On cross-examination the witness further testified “that 
she and her companion were talking together.” 

“Q. You were not paying any attention to any¬ 
thing except your talk with him? 

“A. Certainly. 

Q. You don t know whether the car was going 
fast or slow, do you? & 6 

“A. No, sir; I don't know. 



U Q. You were not paving any attention? 

“A. No, sir.” 

Another witness for the defendant on this point testified 
as follows: 

‘‘Q. Were you or not jostled or jerked in your seat 
as you went around that curve or out of it? 

‘‘A. No more than usual, sir. 

“Q. Did you see anybody else jostled or jerked out 
of their seats? 

“A. No, sir: I don't remember seeing anvbodv 
else” (R., p. 11). 

The conductor of the train testified (R., p. 11) as follows: 

That the train on which tin* plaintiff was riding, when it 
entered the curve leading from U street into Eighteenth 
street northwest, was going at a speed of about four or five 
miles; that a- it proceeded through the curve and straightened 
itself out on Eighteenth street, after leaving the curve, it 
was going about six or eight miles, and that on the straight 
track, as the train was proceeding on up to V street, the 
regular stopping place, it was not going over eight miles at 
the most; that in entering and leaving the curve there is 
not necessarily a jerk: that in straightening out from the 
cune there is no swerve or jerk. 

The eonduetor further testified that he did not notice 
any passengers that were jolted in their seats, or moved in 
their seats, either as the car entered the cune or as the car 
left the cune and straightened itself out on Eighteenth 
>treet. or anywhere from Eighteenth street and V streets up 
to V street, where the car stopped, and that while the car was 
going through the curve and at the time of the accident he 
was in the motor car. 

The motorman of the train testified (R., p. 11) that he 
had been working on the line two months prior to the acci¬ 
dent; that about at the curve into Eighteenth street, above 
mentioned, it begins to go up hill, and that the grade on 







up beyond U street is very steep; that his train entered the 
curve on Eighteenth street at about three or four miles; 
that he had not changed his speed at all, because when he 
got on the straight track he got the bell to stop and kept on 
up to \ street at the same speed. On cross-examination the 
motorman further testified that as a usual thing, after reach¬ 
ing the straight track, he built up his speed until it reached 
the ninth point on the controller; that he could tell as soon 
as the trailer came out of the curve on the straight track, 
}>ccause a trailer gives the least jerk as it comes out on a 
stmight. Mack and that he feels that jerk and then know\s 
he is around the curve on the straight track and uses his 
judgment as to when the trailer comes on said straight track 
for the purpose of increasing power. On this occasion, 
however, he had his controller on the fifth point and did not 
change it. because about the time he got on the straight track 
he got the bell to stop, and lie kept on to V street on that 
point. When he heard the bell he had not moved his con¬ 
troller; he had just got on the straight track and had not 
moved his controller. Somebody pulled the bell and he 

did not move his controller. He just let it stay on the 
fifth point. 

(r) There were vacant seats both in the motor car and in 

the trailer which the plaintiff could have taken had he so 
desired. 


It appears in the record (R., p. fi) as follows: 

1 hat during the time the plaintiff was on said car there 
were several vacant seats in the motor car and also some seats 
which were unoccupied in the rear car, or trailer. 

It further appears (R., p. 10) that there were no pas¬ 
sengers in the trailer at or shortly before the time of the 
accident, and that the motor car was two-thirds full. 
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(/) 1 he last that the cond-uctor saw of the plaintiff was 
at Seventeenth and U streets. 

The conductor says (K., p. 11) that he collected the plain¬ 
tiff’s fare when the cor neared the corner of Seventh and 
(J streets Northwest; that the plaintiff was then standing 
on the front platform of the rear car smoking, and that the 
last he saw of the plaintiff before the accident was at Seven¬ 
teenth street, where plaintiff was still standing on the same 
platform the witness passed from the trailer to the motor 
car. 


((f) 7 he plaint iff is estopped from denying that he was 
familiar noth the cars and with the place in guest ion, near 
which place his home was (R., p. 0). 

1 he plaintiffs counsel (R., p. 8) offered to prove by the 
witness Samuel Hart that he had traveled with his father 
(the plaintiff) a great deal on these cars on the same route 
frequently, just before the accident, for several years; that 
the plaintiff was efficient and careful about the matter of 
getting off and on cars and going around curves, and 
especially in going around curves; that the plaintiff had 
the habit of getting out and going on the platform when the 
ear was about to stop, to get off, and when he observed him 
he always held on to the car or some projection of it. 


(h) On the front platform of the motor and trailer cars 
there was a sign in plain view of passengers riding on the 
platform to the effect that it was dangerous to ride on the 
platform. (R., p. 10.) 


i 




Argument. 


Ihe plaintiff’s exceptions will now be taken up in their 
numerical order. 

First (1st) Exception : Plaintiff’s habit of care. 

1 hi> exception (R., p. 9) is based upon the refusal of the 
trial justice to permit the introduction of evidence to prove 
that the plaintiff s son, Samuel Hart, had traveled with his 
father a great deal on these same cars, on the same route, 
fiequently, just before the accident, for several years; that 
the plaintiff was efficient and careful about the matter of 
getting on and off cars and especially so in going around 
curves; that the plaintiff had the habit of getting out and 
going onto the platform, when the car was about to stop, 
to get off, and when the witness observed him he always held 
on to the car or some projection of it. 

This testimony, offered by the plaintiff’s attorney, was 
properly excluded by the trial court as incompetent.' 

In Jones on Evidence, page 336, it is said as follows: 

•‘►So when the question relates to the degree of care 
used at the time of a given accident, the evidence 
must be confined to that issue and it is irrelevant to 

slum that the party is ordinarily careful or other¬ 
wise. 


Citing 


Also see 


Thompson v. Bowie, 4 Wall., 463-474* 18 
L. Ed., 423. 

Thomas Kelly v. People of the State of Illi¬ 
nois, 229 Ill., 81, 82 N. E., 198. 

Tenny v. Tuttle, 1 Allen, 185. 

(Jahagan v. Boston Ry. Co., 1 Allen 187* 79 
Am. Dec*., 724. 

Robinson v. Fitchburg Ry. Co., 7 Grav 92 
McDonald i>. Savoy, 110 Mass., 49. 

Halt v. Nay, 144 Mass., 186. 

Frederick Shortsleeves r. Cap. Trac. Co 28 
App. D. C., 365. 
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Proof of what the plaintiff did when the witness saw him 
could not be any proof of what he did when the witness did 
not see him. The fact, if it were a fact, that he was care¬ 
ful or prior occasions, while far from explaining or tending 
to explain why he fell on this occasion would tend only to 
explain why he had not fallen before. Neither could it 
possibly have any tendency to prove any negligent act on 
the part of the company on the occasion in question. 

Second (2nd)Exception: Custom of pasxenf/crs to ride on 
platform. 

The second exception taken by the plaintiff (R., p. 12) 
was to the refusal of the trial court to permit the introduc¬ 
tion of evidence by the plaintiff to show’ that the railroad 
company permitted and encouraged persons to ride on the 
platforms of its cars. The question upon which the excep¬ 
tion was based was as follows (R., p. 12) : 

"(J. I want to know what you have to say as to 
whether or not it was habitual for passengers to ride 
on the platform without objection, when there was 
room inside the cars.’’ 

I o this question the defendant objected, on the ground 
first, that the question was not relevant, and, second, what 
the witness saw happening on different occasions could not 
have the effect of proving the custom; could not prove what 
happened when he did not look or when he was not there. 
Thereupon the plaintiff offered to prove by the witness Ilart 
and by several other witnesses that persons riding on the 
defendant’s cars were constantly riding on the platforms 
of the cars and were encouraged bv the defendant to do so, 
and that people were constantly getting up when the bell 
rang and getting on the platform, ready to get off, so as 
not to keep the car waiting while they are walking from 
their seats in the car or their place in the car to the plat¬ 
form, and that such conduct on the part of passengers was 
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the custom on defendant’s road at the time of the accident 
and prior thereto. To this offer of proof defendant, by 
its counsel, objected, and the court sustained the objection 
to the question put to the witness Hart above mentioned, 
ami to the offer of proof just stated, on the following ground • 

1 he Court : 1 do not see how a street railway 
company can be required to exercise such individual 
control oyer the person of a passenger as to make 
mm go inside a ear whether he wants to or not. 

I do not think it is necessary that they should affirms- 
lively require him to ride inside the car in order 
tor the company to relieve itself of guarding against 
whatever, if any, extra risks might be involved in 
riding on the platform. I think the company is en- 
tifed to say to people. ‘Here is the inside of the car. 

I bis is where you want to ride, where you ought to 
rule, and it you choose to ride on the platform when 

we afford acconn.lations in the car, you will have 

to look out for it.' 

“Therefore. 1 do not see that there is anv plnee of 
the answer which could be made to this question that 

would go to exercise any influence on the delibera- 
tions of the jury.” 

, 1,1 tIlc ver v ^cent case of Sullivan r. Capital Tractiou 
Company, decided by the Court of Appeals of the District 
of Columbia on the first of February, 1910, and reported in 
the Washington haw Reporter, volume 38, page 74. this 
>ame question was involved. While it is true that the ques¬ 
tions in this regard were there asked upon cross-examination 
and were decided to be not proper cross-examination, the 
Court of Appeals decided upon the substance of the ques¬ 
tion and not its mere form. The court say (page 79) : 

The seventh, eighth and ninth assignments of 
error may be treated together. Defendant intro¬ 
duced as a witness an officer of the company, who tes¬ 
tified that the following notice was printed on the 
car m question at the time of the accident: ‘Danger- 
on." to Ride on the Platform.’ The witness also tes- 




titled to the particular part of the car on which the 
sign appeared. On cross-examination it was shown 
that the notice was placed there by authority of the 
defendant company. Counsel for plaintiff then 
sought to prove by way of cross-examination the atti¬ 
tude of the company, aside from the warning, with 
respect to passengers riding on the platform, and 
also to show whether the company had rules forbid¬ 
ding passengers to ride on the platforms, or had given 
instructions to its conductors as to the control of 
passengers riding thereon. We think this was not 
proi>cr cross-examination. It was entirely immaterial 
what rules the company may have had respecting 
passengers riding on the platform or what the duty 
of conductors may have been in relation thereto. It 
was not even intimated that, if such rules did exist, 
plaintiff had any knowledge of that fact. The mere 
existence or non-existence of such rules could not 
affect the right of recovery by plaintiff. It was 
therefore immaterial whether the defendant had any 
rule, independent of the warning, as to passengers 
riding on the platform. Besides, the court instructed 
the jury fully as to the degree of diligence which the 
defendant was required to exercise toward the plain¬ 
tiff. The evidence, therefore, sought to be adduced 
w.as neither material nor proper cross-examination.” 


Third (.* \rd) Exception: The third exception (//., p. Id) 
/,s- hnxed upon the fothneiny occurrence#: 


After the close of the testimony, counsel for the plaintiff 

stated to the court that unless restrained bv the court thev 

* 

intended in the argument of the case to the jury to ask the 
members of the jury to take into consideration in determin¬ 
ing the case their own knowledge and observation as to the 
custom of passengers on the line of railroad upon which the 
plaintiff was injured on and prior to the 28th day of Fels 
ruary. 1908. as to passengers riding on the platforms of cars, 
and arising and going to the platform when approaching 
their destination without objection on the part of the train- 











rnen. Counsel for the defendant objected to the counsel for 
the plaintiff making such argument, which objection the 
court sustained. To this ruling of the court counsel for the 
plaintiff duly excepted (R., p. 13). 

This exception is covered by what has been immediately 
hereinbefore said with respect to the second exception. It 
is liable, however, to the manifest objection that the jurors 
were invited virtually to give testimony in the case as to 

\ C ( 111^1 not be cross-examined 
by defendant's counsel as to the nature or extent of their 
knowledge with respect to the existence of any such custom. 

Fourth (4th) and Fifth (»th) Exceptions: 

These exceptions (R., p. 13) are based ui»on the refusal 
of the court to grant the plaintiff’s first prayer, as follows: 

“1. The jury are instructed that as matter of law 
it is not negligence in itself for a passenger upon a 
.street car to ride on the platform thereof even though 
there be unoccupied scats inside the car, and if, in 
the piesent case, the jury find from the evidence 
that the plaintiff was riding upon the platform of 
the car from which lie was thrown, and that his being 
thrown from the said car was the immediate result 
of the negligence of the agents of the defendant in 
driving said car around the curve at Eighteenth and 
l T streets northwest, and at the point where the 
straight track on Eighteenth street begins as de¬ 
scribed in the evidence at an unusual rate of speed, 
the plaintiff is entitled to recover, unless they fur¬ 
ther find from the evidence that the plaintiff was 
guilty of negligence which contributed to the acci¬ 
dent which caused the injury to the plaintiff.” 

The court refused to so instruct the jury on the ground 
that the word “unusual’’ contained in the said prayer was 
not a synonym of the word “negligent,” to which ruling of 
the court refusing said prayer the plaintiff, by his counsel, 
duly excepted. The said prayer was thereupon modified bv 

•j 
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the court by striking out the words “an unusual” in the 
fourth line from the end of said prayer and inserting the 
words “a negligent” in lieu thereof. As so modified, the 
court gave the instruction to the jury, to the granting of 
which said instruction as modified, the plaintiff, by his coun- 

l\i 1\ excepted. Thereupon the court 
gave to the jury the following instruction asked by the 
plaintiff (R., p. 14): 

“2. The jury are instructed that if they find from 
the evidence that the plaintiff, on the night of Fob- 
ruary 28. 11)08, was a passenger on a car of the de¬ 
fendant company and that while the car was ap¬ 
proaching the corner of 18th and V streets, north¬ 
west, its next stopping place, the plaintiff prepara¬ 
tory to leaving the car at 18th and V streets, north¬ 
west. left his seat in the car and went out on the 
platform of the car in order to alight therefrom when 
the car should stop at the corner of 18th and Y 
streets, and that while ho was in the act of going on 
the platform, or while on the platform, the car was 
running at an unusual and dangerous rate of speed 
so as to cause a sudden and unusual jerk when it en¬ 
tered the straight track on 18th street and that the 
plaintiff was. bv reason of such unusual speed and 
jerk, and while the plaintiff was himself using due 
care, thrown from and off the car and was injured, 
then their verdict should be for the plaintiff.” 

In the Sullivan case, *upra, the same question was raised 
in the plaintiff s exceptions, and the exceptions were over- 
inled. In addition to this the proper instruction was given 
by the court as a modification of the plaintiff’s prayer. 

Sixth (Kth), Eighth (8 th), and Xinth (9th) Exception*. 

The plaintiff next prayed the court to instruct the jurv 
as follows (R., p. 14) : 

*k If the jurj find from the evidence that when 
the car upon which the plaintiff was riding ap¬ 
proached the curve at Eighteenth and U streets. 







iiorthwest, and while it was rounding that curve 
Ihe Plaintiff was .standing upon the platform of the 
car, and that the conductor in charge of the train 
at that time knew that the plaintiff was so standing 
upon the platform, then the jury arc instructed that 
such knowledge on the part of the conductor was 

' n i tCr ° f •?”. ihe - kn °wledge of the defendant, 
and that even if the jury should lie of the opinion 
hat in standing upon the platform of the car at 
at time the plaintiff was not exercising the care 
of an ordinarily prudent man, still in that case, the 
defendant knowing that lie was not inside the car 
!mt was standing on the platform, was bound to use 
such care and diligence in rounding the curve is 
reasonable prudence required towards a passenger 
standing upon the platform.” h 

Hitt the court refused to so instruct the jury on the ground 
lilth the court uiiiioiincccl, us follows; 

“The Cot rt: As I have already indicated, the 
general proposition contended for by counsel is well 
estabhshed; but there is in my judgment no room 
for its application to the contention here, for this 
reason; that the defendant owes a duty to others lie- 
sides the individual passenger who chooses to ride on 
the platform. The duty to preserve his safetv might 
require it to operate its car at a rate of speed on lin'd v 
too slow to accommodate the reasonable requirements 
of the majority of passengers riding inside the car 
It owes to them the duty to trans|iort them with rea¬ 
sonable dispatch. This charge No. :{. as framed, 
requires the defendant company to ignore altogether 
the <iutv it owes to passengers who seat themselves 
Mitlini the ear and would put upon a defendant 
who was operating its ear with such care as satisfies 
its duty towards passengers within the ear a liability 
to any one who was injured bv the additional risk 
of standing outside a ear which was operated with 

a ' e ? re !" f care ^kat was safe concerning passengers 
within the ear The ruling is adhered to. and the 
charge refused.” 
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The plaintiff further prayed the court to instruct the jury 
as follows (R., p. 15) : 

‘‘5. The jury are instructed that although a pas¬ 
senger standing on the platform of a street railway 
car, even when there are unoccupied seats in the 
car. assumes such additional risks as may he inci¬ 
dent to standing on the platform of said car, he does 
not assume the risks incident to the unusual rate of 
speed of such car, and if they find from the evi¬ 
dence that the plaintiff was standing on the plat¬ 
form of the defendant's car as the same left the curve 
and entered the straight track on Eighteenth street 
northwest, described in the evidence, and that the car 
on which the plaintiff was so standing entered the 
straight track on Eighteenth street at an unusual rate 
of speed thereby causing a sudden and unusual jerk 
to the car by reason of which the plaintiff, if using 
due care on his part, was thrown to the ground and 
injured, then they are instructed that the plaintiff 
did not assume, by standing on the platform of such 
car. the risk of such injury resulting from the un¬ 
usual speed and jerk, and their verdict should be 
for the plaintiff. ,, 

But the court refused to so instruct the jury by reason of 
the use of the word “unusual" in the prayer. 

The plaintiff then prayed the court to instruct the jury 
as follows: 

“ft. If the jury find from the evidence that the 
plaintiff was on the platform of one of defendant's 
cars as the same was entering the straight track on 
Eighteenth street, northwest, from the curve lead¬ 
ing from 1* street into Eighteenth street, and that 
he was there preparing to alight at the next stop¬ 
ping place of the car at Eighteenth and V streets, 
northwest, after the signal to stop at Eighteenth 
and V streets, northwest, had heen given by means 
of the push button in one of the cars of the train 
on which the plaintiff was a passenger or otherwise, 
then they are instructed that it wa« the duty of the 
defendant not to run its cars at that point at a 
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speed unusual and dangerous to one so standing on 
the platform preparing to alight at Eighteenth and 
V streets, N. W.” 

Rut the court refused to so instruct the jury, to which 
refusal of the court to grant said prayer, the plaintiff, bv 
his counsel, then and there duly excepted (R.. p. 10). 

These exceptions, to-wit, the sixth, eighth, and ninth, in¬ 
volve important subjects. They may be most clearly con¬ 
sidered under the following propositions: 


W HERE A PASSENGER UPON A STREET RAILWAY CAR RE- 
H SES OR NEGLECTS TO TAKE A VACANT SEAT READY FOR 
HIM IN TIIE CAR, AND PERSISTS IN RIDING UPON V PLAT¬ 
FORM THEREOF, THE COMPANY HAS NO RIGHT AND IS UNDER 
NO DUTY TO COMPEL HIM TO CHANGE TIIS POSITION OR TO 
GO INSIDE THE CAR. 

In the ease of Mitchell v. Chicago G. T. Ry., 51 Mich., 
230, it was held that railway passengers are presumed to 
know the every-day incidents of railway travel, and it can¬ 
not be expected that they are to be treated or put under 
restraint as if they were children. 

In the case of Bridges v. Jackson Electric Railway, Light 
and Power Co. (38 Southern Reporter, p. 788) the Supreme 
Court of Mississippi held that where a passenger on a street 
car, inside which there is plenty of room, voluntarily leaves 
his seat and stands on the car platform, and, while the car 
is running rapidly, attempts to return to his seat by way of 
the running-board of the car on a side where he knows 
there are trolley posts, instead of going down the aisle, he 
thereby assumes all risks arising from the position taken by 
him. The court say (p. 790): 

“The undisputed evidence in this case is that there 
was plenty of room inside/ but appellant volunta¬ 
rily chose to leave his seat, and not only to take his 




24 


position on the platform, but waited there until the 
car was running rapidly; and then, instead of re¬ 
turning by way of the aisle, which would have been 
perfectly safe, lie chooses the more dangerous route, 
on the side where lie knew these posts were, etc. He 
thereby assumed all the risks arising from the posi¬ 
tion which he chose to take.” 

In this case it was urged that the conductor ought to have 
prevented the passenger from going along the running- 
board, and in reply to this the court say (p. 791): 

“He (the passenger) was guilty of negligence in 
exposing himself, without cause, and without the 
procurement of appellee, to an obvious danger, and 
was none the less guilty of such negligence simply 
because the servants of appellee did not fence him 
off from it. In the case of Indianapolis R. R. Co. v. 
Rutherford (Ind.), 9*2 Am. Dec., 33(5, the court held 
that the duty of the carrier does not extend to barri¬ 
cading its cars and imprisoning its passengers so as 
to prevent them, bv their recklessness and folly, from 
voluntarily exposing themselves to needless perils 
or obvious dangers. Such a doctrine would give 
power to railway officials to so restrain the liberty of 
their passengers in every respect that they could not> 
by any act of their own, put themselves in unneces¬ 
sary danger, for such a power must necessarily exist 
if the duty to exercise it exists. The obligation to 
answer in damages cannot he separated from the 
authority to do what is necessary to avoid liability. 
Carriers have not. and ought not to have, any such 
powers, and hence no liability results. Its passen¬ 
gers are not its slaves. Though passengers, they are 
nevertheless free men.” 

In the case of Hickey r. Boston & Lowell R. R. Co.. 14 
Allen, 429. the court say (p. 433) : 

“If sufficient and suitable provision be made 
within the cars for all the passengers, the managers 
of the train are not under obligation to restrict them 
to their proper places, nor to prevent them from acts 
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o imprudence. Tf they voluntarily take exposed 
positions, with no occasion therefor, nor inducement 
leieto, caused by the managers of the road, except 
a bait* license by 11011 -interference, or express permis¬ 
sion of the conductor, they take the special risks of 
that position upon themselves.” 

In the ease of Sullivan r. Capital Traction Co., mpra, the 
airt say on this point: 

“Inasmuch as the instructions must have a direct 
relation to the facts of the particular case, it becomes 
important at this point to consider certain undis- 
puted tacts in the present case. The record discloses 
at Ihe plaintiff had sustained injuries many years 
prior to the date of the happening of the accident in 
question which permanently crippled him. With 
this infirmity, which rendered linn, to some extent 
at least, incapable of protecting himself in the event 
of an unusual motion of the cars, plaintiff, at the 
lime of the accident, was standing on the front plat- 
form of the rear car, with his back in the direction 

1-'" "T . mov, ' ,K - * Ie ''as leaning against tlie 
ailing enclosing the platform near the opening 

through which the conductor passes in goino from 
one car to the other. H e had taken this position in 
on or that lie might smoke; not because the car was 
crotvded or because he could not. secure a seat inside. 
W hile it was not ..tributary negligence per *e for 

un;t ° i‘ k< - i ,hat pos 1 ,t,on ’ • vet 1,0 assumed all the 

, a ml m! sks .. , 'f nd!,n ' "P. 0 " tlle dangerous place 
• (ted. Ihe high care which a railroad company 

is tequired to exercise for the safety of its passenger 
<an be invoked only when the passenger exercises 
reasonable care in the selection of the best and safest 
accommodation afforded. While the railroad eom- 

ClXCr'™ U ! P reven ? a Passenger from riding 

career dil «fe1 nd r rec ' 1 u,red to exercisa reasonable 
<<ue tor the safety of such passenger, the passenger 

dint'a^; 1 • po " itio, '> when «>»ple accommo- 
iatmn is afforded inside the car, assumes the risks 

attendant thereto in the customary and ordinary 

operation thereof. The rule as to pa.^nget Tn- 
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j 11 red while riding on the platform is well expressed 
in Harhison r. Railroad Company, supra, as fol¬ 
lows: ‘The true rule must be that whilst a passenger 
may ride on the platform, step, or footboard of a 
ear, with the express or implied consent of the carrier, 
without incurring the imputation of contributory 
negligence as matter of law, he thereby, however, 
assumes the increased risk that may result therefrom 
in the ordinary course of things when the car is 
properly driven or managed. If hurt during the 
period of his exposure, he must, in order to recover, 
show affirmatively that the accident was caused, in 
whole or in part, by some negligent act of the car¬ 
rier. McAfee v. Huidekoper, 9 App. I). C., 36; 24 
Wash. Law Rep., 360; Adams v. W. & G. R. Co., 
9 App. 1). C., 26; 24 Wash. Law Rep., 364; Stewart 
r. Railroad Co., 146 Mass., 605.' It is well known 
that in the ordinary and careful management of 
street cars, there is more or less swaying or lurch¬ 
ing in the motion of the cars, not only at curves, 
hut at other points on the tracks. This made the 
position selected by the plaintiff, especially in his 
crippled condition, a dangerous one. The accident, 
therefore, is not such as could only happen in the 
. ot things through lack of reasonable 

care on the part of the defendant or its employees.” 

ft is therefore apparent that the conductor of the wain in 
question, even had he known that the plaintiff was at the 
time of the train s entering the curve in question in a place 
of danger, had no authority to go to him and compel him 
to leave the platform on which he stood and to go within 
the body of the car. But the last that the conductor saw 
of the plaintiff was at Seventeenth and streets, before the 
car had gotten to the curve. For all he knew, the plaintiff 
might have gotten off before reaching the curve, or might 
have gone within the body of the car. Even, however, had 
he known that lie was still standing in the same position in 
which he saw him standing when he saw him at Seventeenth 
and V streets, he had no right to go to him, before the car 



entered the curve, and to compel him to go inside the car. 

Having no right in that regard, he owed no duty in that 
regard. 

In this connection reference is made to case note to the 
case of Ileinze vs. Interurban Railway, 21 L. R. A. (N. S.). 
1 1«>. In this note it is stated that the great weight of author- 
it\ supports the proj>osition that, if a street-car passenger go 
uj>on the platform or step of the ear for the purpose of alight¬ 
ing, after he has requested the conductor to stop the car or 
the latter has signaled it to stop, and the speed of the ear 
lias l>egun to decrease, it is not such negligence as will pre¬ 
clude a recovery for injuries sustained by being thrown from 
his position by some negligent act of those operating the 
ear. A great number of cases are cited in support of this 
proposition. 7 hr effect of these coses is to legalize the. posi- 
tiou of a passenger who goes upon the platform , or even 
the rear step thereof, for the purpose of alighting. By what 
right would the conductor undertake to interfere with a 
passenger in such position f Jf a jury should find that such 
passenger was rightfully in such position, any action of the 
conductor in interfering with such position would he illegal 
and a trespass. 


The company had the right to operate its cars in 

THE USUAL WAY; THAT IS, IN THE WAY ADAPTED TO THE 
SAFETY OF PERSONS SEATED INSIDE THE CAR, SO LONG AS 
VACANT SEATS REMAINED THEREIN. 


I he reasoning of the learned trial justice upon this point 
would seem to he conclusive. Tn refusing plaintiff’s third 
instruction the court said (R., p. 14): 

“As T have already indicated, the general proposi¬ 
tion contended for bv counsel is well established, but 
there is, in my judgment, no room for its application 
to the contention here, for this reason: That the de- 
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fondant owes a duty to others besides the individual 
passenger who chooses to ride on the platform. The 
duty to preserve his safety might require it to operate 
its car at a rate of speed entirely too slow to accom¬ 
modate the reasonable requirements of the majority 
of passengers riding inside the car. It owes to them 
the duty to transjxul. them with reasonable dispatch. 
This charge No. 3, ns framed, requires the defendant 
company to ignore altogether the duty it owes to 
passengers who <eat themselves within the car, and 
would put uf>on a defendant, who was operating its 
car with such care as satisfies its duty towards passen¬ 
gers within the car. a liability to any one who was 
injured by the additional risk of standing outside a 
car which was operated with a degree of care that was 
safe concerning passengers within the car.” 

I pon this same point, in charging the jury, the court 
said (R., p. 2*2) : 

’If you find that the company was negligent, as 
I have said, you must proceed further to consider 
whether or not the negligence of the company was 
the proximate cause of the injury to the plaintiff. 
Ami that necessarily involves the question whether 
it was his own fault, as distinguished from the fault 
of the company, that brought about the accident. 

“The determination of that question leads you to 
tbe necessity of understanding somewhat the duties 
and obligations of (*ommon carriers and their passen¬ 
gers with respect to each other. A common carrier 
h a public servant. The privileges of operating over 
the public thoroughfares carry with them the corre¬ 
sponding obligation that it shall serve the public: 
that is the primary purpose for which it exists. That 
means all the public—not one individual member of 
it. They have not only the right, but they are under 
the duty of operating their cars in the manner and 
according to the speed that best conserves the needs 
and the requirements of the traveling public. So 
that, as has been suggested during the course of the 
argument, if a common carrier of passengers, such 
as this street railroad company was, supplies within 
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its cars seats for the accommodation of those who 
<nire to ride, so that everybody who seeks a particular 
car can have a seat if he wants to take it, and if, 
alnle seats are vacant, one passenger prefers to ride 
on the platform instead of occupying a seat, it is not 
in the nature of things that he can require the rail¬ 
road company to operate its car simply with regard 
tor Ins safety, and to the exclusion of the rights which 
the other passengers have with relation to the com¬ 
pany (»f being carried with reasonable dispatch. So 
tbat it must be said to you, as a matter of law, that 
so ong as the company provides sitting accommoda¬ 
tions within its car that are available to its passengers, 
w non one boards the car as a passenger who does not 
( Joo>e to avail himself of those accommodations 
winch are ready for him, but stands on the platform 
he assumes whatever risk (if there be any additional 
r sk) is involved in the riding on the platform when 
the ear is operated with that degree of core, prudence 
ami caution that satisfies the dutv which the com¬ 
pany owes to the passengers who take their places in 
the seats that it provides for them within the ear.” 

I his is only another way of expressing what the Court of 
Appeals has said in the Sullivan ease, in the llarbison ease 
(• App. 1). C., fiO), in the McAfee ease (!) App. D. C., ) 

and in the Chapman ease (2t> App. I). C., p. 472). The 
customary and ordinary operation of u street car must be 
assumed to be that which is consistent with the safetv of 
the persons who are seated inside the car. 

An instructive case in this connection is the decision of 
the Court of Appeals of this District in the case of the Wash¬ 
ington and Georgetown Railroad Company v*. Wright 7th 
A p|>cufs D. C„ 295. This was the ca.se of a man who had 
been run down by a car of the Washington and Georgetown 
tailroad Company on election night, November 8, 1892. 
he plaintiff was one of a crowd which was looking at the 
bu letiiis of election returns. The motorman of the car could 
not help seeing the plaintiff, among others, on the track: 
yet ho deliberately—although, of course, without any actual 



30 


malice—propelled his car against the body of the plaintiff, 
knocked him down, and ran over his foot. The doctrine 
of Davies vs, Mann was strongly relied upon by counsel for 
the plaintiff, who obtained a verdict in the court below. 
Nevertheless, tin* Court of Appeals reversed the lower court, 
and decided that the instruction requested by the defendant 
company—that the jury should return a verdict in favor of 
the defendant—should have been granted. 

The court (Morris. Justice, speaking) say (p. 298) : 

“That there was sufficient testimony in this case for 
submission to the jury upon the question of the de¬ 
fendant's negligence, if there was no question of the 
contributory negligence of the plaintiff, we think very 
clear: and we do not understand that the point is 
seriously, if at all. controverted. What we may think 
of the preponderance of evidence is a matter of no 
consequence. There was here a situation demanding 
great and unusual care and caution from the defend¬ 
ant's employees. The conclusion to be deduced from 
the argument on behalf of the appellee is that it was 
the duty of the railroad company to stop the running 
of its trains on this occasion. To this we cannot 
assent. The company had the right, and it was its 
duty under the lair, to ran its trains on this as on 
other occasions. These, trains are run not merely 
for individual profit, hat mainly for the benefit of 
the public, for irhich alone the charter and the fran¬ 
chise of the company ore granted. They are required 
by fan • to be ran at stated times, and under schedules 
as to speed . regulated by the public demand and the 
regulations ordained for the purpose by the public 
authority, and the company has no right, even for a 
day or for an hoar, or for any appreciable part of the 
time ordinarily devoted to such business, to abandon 
the exercise of its duties under its charter, except in 
the presence and under the stress of circumstances 
beyond its control . We do not think that the gather¬ 
ing of a crowd upon the public streets influenced bv 
curiosity or eager for news, is such a circumstance. 
The collection of such a crowd in the immediate vicin¬ 
ity of its tracks or overflowing upon them as we have 
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staled, would impose upon the company’s employees 
the duty of greater care and caution,* but not the 
tihanaonm-ent of their work; although, perhaps, we 
may conceive of extraordinary emergencies i n which 
it might be their duty to suspend their operation. No 
>uch extraordinary case, however, is presented here. 
It was only a case for increased circumspection on 
t ion part, and if they failed in the circumspection 
<lue to the occasion it was negligence on their part.” 

III. 

Tjik defendant company owed no duty of warning 
TO THE plaintiff before entering, traversing, or leav¬ 
ing THE CURVE IN QUESTION. 

Tins |iro|Hisilion is enforced l»v the following author- 
ities: 

In the case of De Pew v. New York City Ry. Co., 98 X. Y. 
Supp., 276; 112 App. Div., 260, it was held that: 

“While a passenger standing on the front platform 
of a street car is not guilty of negligence hy such fact 
alone, lie, nevertheless, owes to the carrier some pre¬ 
caution either by the manner of standing or hy grasp¬ 
ing some support to guard against losing his “balance 
by any sudden motion of the car.” 

In the case of Kleffman v. Dry Dock, etc.. Co., 93 N. Y. 
Supp., <41 ; 104 App. Div., 410, it was held: 

“A passenger on a street car cannot voluntarily 
place himself in a position of danger with knowl¬ 
edge of the fact and then charge dereliction on the 
street-car company in performing its duty if he could 
have removed himself from the dangerous position 
and thus escape injury.” 

In the case of Piper v. New York Central, etc., Ry., 150 
X. ^ ., 224; 41 L. R. A., 724, it was held that: 

“Though a passenger of a railroad train had the 
right to rely upon the performance by the carrier 




of its duty to exercise the utmost degree of care and 
skill which human oversight and prudence can sug¬ 
gest. he is not thereby relieved from the duty of using 
his own sense of sight, hearing, and perception.” 

The case of Hertz r. ChicagoCity Rv.Co., lib Ill. App.,554, 
liolds that the law which requires that the plaintiff shall 
exercise ordinary care for his own safety and that the de¬ 
fendant shall exercise ordinary care for the safety of its 
passengers does not change, notwithstanding the facts in 
particular cases may vary. 

In the case of Craighead v. Brooklyn City R. R. Co., 
decided in 1890 and reported in 123 New York, page 391, 
the plaintiff, who was a passenger on one of the defendant's 
lior>e cars, while passing along the step on the side of the 
car, which was an open one, was struck by one of defend¬ 
ant's closed cars coining from the opposite direction. 

It appeared from the evidence that the plaintiff had been 
talking with the conductor upon the car on which the 
plaintiff and his sister were. When the plaintiff had 
finished speaking with the conductor he stepped down from 
fbe rear platform to the outside step of the car, which ran the 
entire length of the car. Ilis sister then saw the other car 
coming along on the down track, and it struck the plaintiff 
while he was still on the step, turned him around, and 
knocked him off the car. The plaintiff’s sister was looking 
directly at him at this time and he was looking at her. and 
was walking along the step from the rear toward the front 
end of the car where she was sitting facing the rear. She 
saw the car strike his head, and she stated positively that 
he did not slip off the side of the car and fall against the 
other car. 

It appeared that the smallest distance between the tracks 
at or near this point was such that there was a space between 
the outside step of the open car and the body of the closed 
car of at least 17 inches. The place where the accident 






happened was a crowded street, and horse cars were contin- 
ually there passing each other. 

The court say (p. 395) : 

“I pon these facts we cannot see how the defend- 
;mt can he convicted of negligence because it did not 
have more space between its tracks. For twentv 
years such space had been sufficient, although pre¬ 
cisely the same opportunities for accidents had arisen 
many times daily during that period, and vet not 
one had occurred. Clearly, the accident was one not 
to be apprehended, and a failure on the part of the 
defendant to take such measures as would make its 
happening under any circumstances a physical im¬ 
possibility cannot he said to be an omission of dutv 
The accident was not to be apprehended, because 
thousands of passengers on the steps of an open car 
had uniformly and for twenty vears passed in safety 
the car going in an opposite direction. The body of 
the plaintiff must, with reference to the car. have been 
at a most extraordinary and unusual angle at the 
time of the accident in order that it should have oc- 
curred at all. Tile defendant was not bound to so 
construct its tracks that it would be impossible for 
a passenger to be struck by another car while he 
was standing on the outside of an open one. 
There was n o negligence on the part of the conductor 
in failing to prevent the plaintiff from going on the 
xtep, or in failing to tram him of an if possible danger 
which might arise therefrom” 

Several subordinate propositions are relevant in this con¬ 
nection : 

(«.) 

The plaintiff was accustomed to riding on the cars in ques¬ 
tion around the curve in question and axis as well able to 
judge of the special dangers , if any, as the conductor was. 

The plaintiff’s son, Samuel Hart, testified that he had 
traveled on the street cars of the defendant with his father 


prior to the accident. Tie was then asked the following 
question: 

“Q- What was his father's general conduct, first as 
to his carefulness in riding on the car, his getting 
off and on? To this question the defendant’s counsel 
objected, and the court sustained the objection. 
Whereupon the plaintiff’s counsel offered to prove 
by the witness, Samuel Ilart. that he had traveled 
with bis father a great deal on these same cars on 
the same route, frequently, just before the accident 
for several years; that the plaintiff was efficient and 
careful about the matter of getting off and on cars 
and going around curves, and especially in going 
around curves; that the plaintiff had the habit of 
getting out and going onto the platform, when the 
car was about to stop, to get off, and when the witness 
observed him, he always held onto the car or some 
projection of it." 

(K., p. 9.) 

It must be concluded, therefore, that the plaintiff had 
had for several years full knowledge of the situation in ques¬ 
tion. and of the nature of the curve, and of the general 
manner of the cars in going around the said curve. 


( 6 .) 

When the accident happened the conductor teas in the 
motor-car. 

It appears from the record (R., p. 11) as follows: 

"The conductor further testified that he did not 
notice any passengers to be jolted in their seats, or 
move in their seats, either as the car entered the 
curve or as the car left the curve and straightened 
itself out on Eighteenth street, or anywhere from 
Eighteenth and U streets up to V street where the car 
stopped, and that while the car was going through the 
curve and at the time of the accident he was in the 
motor car.” 





It nowhere appears in the record that the conductor 
knew the plaintiff was standing on the platform after he last 
saw him at the corner of Seventeenth and U streets. The 
conductor had no knowledge where the plaintiff intended to 
alight, lie could have supposed that he intended to alight 
Jit any street crossing after leaving Seventh and F streets, 
where lie collected his fare, until he again saw him at Seven¬ 
teenth and l T streets. After seeing him at Seventeenth and 
l streets the conductor had the right to assume that he 
would get off at the regular stop at Eighteenth and U. 

T here is, therefore, nothing in the record to charge the 
conductor with knowledge that the plaintiff was on the plat¬ 
form at the time the car entered the curve. While it is true 
that under certain circumstances a given condition of things 
may l>e supposed to continue, vet that would not apply to 
the case of a passenger standing on the platform of a street- 
railway car. From the very fact that he is standing on the 
platform the conductor has a right to assume that he in¬ 
tends to get off at a near crossing, and for that reason has 
put himself upon the platform. Tf at every moment of the 
journey, and while the conductor is in different places on 
the train, and is attending to his manifold duties, he is 
hound to not only ascertain who are on the platform every 
time the ear rounds a curve, hut also to ascertain what their 
intentions are, and to give warning accordinglv, then he 
could hardly attend properly to his other duties. 


Thr plaintiff’* story exclude* any knowledge on the 

part of the conductor os to what he, the plaintiff , was about 
to do. 


As lia* been said, the conductor at the time was in the 
motor car. No witness places the plaintiff at any time in 
that car. The theory of the plaintiff’s counsel seems to be 
that before the car reached the curve the plaintiff got up 




from his seat in the trailer ear, walked on to the rear plat¬ 
form of said car. and took his station either on the platform 
or on the lower step thereof preparatory to getting off at the 
street crossing at Y street, which was some hundreds of feet 
up Eighteenth street above the curve in question. All of 
this he did without any notification to the conductor and 
without any knowledge whatever on the part of the con¬ 
ductor. 

It is not pretended that the motorman had any knowledge 
whatever that the plaintiff was at any time on any platform 
of the train in question. The situation, therefore, would 
seem to come directly within the decision of the Supreme 
Judicial Court of Massachusetts in the case of Zamore v. 
Boston Elevated Railway Co., decided May *20th, 1908, and 
reported in 198 Mass., page 594. In fact, that case is relevant 
in two connections. 

'Phe action was one of tort for personal injuries alleged to 
have been received by the plaintiff by reason of his being 
thrown from the rear platform of a street car of the defend¬ 
ant because it was run too rapidly around a curve. At the 
close of the evidence, and before the judge’s charge, the 
plaintiff made the following requests for rulings: 

“(1) Passengers on street cars are not required to 
expect that on turning a curve in the street that the 
car will be driven at a rapid rate, but on the contrary 
they may reasonably expect a careful driver to 
slacken the speed of the car. (2) Passengers have 
a right to believe that the car will l>c operated in view 
of the fact that some of the passengers may be stand¬ 
ing in the car or on the platform.” 

The court say (page 597) : 


“ I here is nothing in the other exceptions argued. 
The first ruling asked for was defective in leaving out 
the kind of curve which the curve in question was. 
\1 ith this correction the ruling was given. The sec¬ 
ond ruling would be true if the car had been so 
crowded that the plaintiff had to stand on the plat- 





form, or if the motorman knew that he was on the 
platform, with the consent of the conductor. The 
evidence showed that the car was almost empty, and 
there is no evidence of the second fact.” 


The case of Bigelow v. The West End Street Railway, 
decided May 18th. 1894, reported in 101 Mass., page 393 
was one in which the defendant railroad company were sued 
because they had stopped for the discharge of the plaintiff, 
who was a passenger on one of their cars, at a place unsafe 
by reason of the surrounding surface of the street being torn 
up. The court say (page 39o) : 

“The plaintiff, however, contends that, as there was 
evidence that the conductor and motorman knew the 
condition that the street was in, they ought not to 
have stopped the car where they did. or should have 
cautioned the plaintiff not to get off on the westerly 
side, or have stopped on Chestnut street. * * * 

We are of opinion that those in charge of the car 
had the right to assume that the plaintiff understood 
the situation. She sat On the side of the car next to 
the excavation, and had it in sight for some distance 
in going between Mount Vernon street and Chestnut 
street It was in the forenoon, and everything was 
plainh visible. The difference between the then 
level of the street and its former level was not so 
great as to render it especially hazardous for a pas¬ 
senger to leave the car there, or to make it necessary 
for those in charge of the car to refuse to stop the 
car or caution a passenger as to alighting. While 
we do not say that the plaintiff was negligent, as mat¬ 
ter of law, in not looking to see where she was step¬ 
ping, it is plain that a jury would be warranted in so 
finding: and it seems to us, in considering the ones- 
tion of the negligence of the defendant’s servants, 
that they had a right to assume that the plaintiff 
would look and take heed unto her steps.” 




Applying the principle here announced to the facts of 
the case at bar. we have a plaintiff, who for years imme¬ 
diately preceding the accident had ridden on the cars in 
question around the curve in question, and who must have 
known the situation perfectly, either standing on the plat- 
from or leaving his seat preparatory to getting off at the 
next stop. In either case he understood perfectly the situa¬ 
tion. 1 he lighted lumps upon the city streets, the stops of 
th< < ars at intervening streets, the surrounding structures 
all informed him of the proximity of the curve and 
as to what the situation was. In addition to that, on 
the plaintiffs theory he absolutely recognized it; for 
at quite a distance from the place where he intended to 
stop he left his seat in the trailer and went out on the plat- 
foim preparatory to alighting. In the language of the 
Court of Appeals in the Sullivan case, so often quoted herein, 
he knew that in the ordinary and careful management of 
stieet ears there is more or less swaying or lurching in the 
motion of the cars, not only at curves, but at other points 
on the tracks. .“>,S A\ ashn. Law Rep., p. 78. 


IV. 

The doctrine of tiie last clear chance has no ap¬ 
plication TO THE CASE AT BAR OR TO ANY SIMILAR ( ASK. 

Care must be taken to avoid confusion of thought in this 
connection. The duty of a common carrier to its passen¬ 
gers is enforced by severe rules. While common carriers 
are not insurers of the safety of their passengers, neverthe¬ 
less they are obliged to use the highest measure of care 
towaids them. V hat the defendant’s duty was on the occa¬ 
sion in question to the plaintiff, its passenger, has been 
already fully discussed. We are now considering, not the 
case in which the carrier owed a contract duty to its passen¬ 
gers as such, but in which for the sake of humanity one per¬ 
son having an opportunity to avoid injuring another person 



who has been negligent fails to use reasonable care to avoid 
the consequences of that negligence, and accordingly injures 
that other person. The very invocation of the rule of the 
“last clear chance” admits that the plaintiff was guilty of 
contributory negligence on the occasion in question. Con¬ 
sequently, he could no longer claim from the carrier the 
rigid rule of care which was due to him before he had delib¬ 
erately placed himself in a dangerous position. The only 
measure of care is that ordinary conduct which would be 
required from the ordinarily prudent man in the condition 
assumed by the doctrine of “last clear chance.” 

1 he \er\ statement of this doctrine *is applicable to 
sin h cases as that at bar is misleading. The true ques- 
tion is, What is the measure of duty owed by the railroad 
company to a passenger standing on a platform when there 
are vacant seats within the car? Let us test this in the sim¬ 
plest way. There are many States in which it is held to be 
negligence in law tor a passenger to ride on a platform when 
there are vacant seats within the body of the car. But if 
the doctrine of the last clear chance applied, this matter of 
negligence in law would Ik* immaterial, because in every case 
the conductor could stop the car and refuse to go on unless 
the passenger would remove from his dangerous position. 
But again the doctrine of the last clear chance applies only 
to a case in which the plaintiff is in a position of danger 
trom which he has no present means of escape. In the case 
at bar. however, and in all similar cases, the passenger 
chooses to take a dangerous position and to remain there 

deliberately and voluntarily assuming the risks of the 
position. 

Again, the doctrine of the last clear chance never applies 
to cases of concurring negligence; that is. it never applies 
to a result which is brought, about by the negligence of the 
two persons directly concerned in it, which negligence is 
persisted in by each of them up to the moment of the dis- 


astrous result, although each of them could have prevented 
the result by desisting from said continued action. 

The case of Shareman, respondent, v. St. Louis Transit 
Company, decided in the year 1903 by the Court of Appeals 
of the State of Missouri and reported in 103 Missouri Appeal 
Reports, page 515, is directly in point. In this case the 
plaintiff endeavored to recover under either of inconsistent 
and mistaken theories. In that case there was a citv ordi- 
nance which provided that “Conductors shall not allow ladies 
and children to enter or leave cars while in motion.” 

Of this ordinance the court said (p. 529): 

“Whatever force may he allowed to the city ordi¬ 
nance in question, it cannot abrogate the rule of law 
that when the negligence of a party proximately and 
directly causes or contributes toward causing injury 
to him, lie has no just claim for damages from 
another individual whose negligence also played some 
part in the affair. Moore vs. Railroad, 75 S. W., 
872; Hudson vs. Railroad, 101 Mo., 13; Corcoran vs. 
Railroad, 105 Id., 399; Weller rs. Railroad, 120 Mo., 
035; Duncan rs. Railroad. 40 Mo. App., 198. The 
scope of the last chance doctrine is to he found in 
the adjudicated precedents, which have already en¬ 
croached on the doctrine of contributory negligence 
to the extent of constituting an exception to that 
doctrine as applied in some cases/’ 


The court also say (p. 525): 

“In our opinion this cause was submitted to the 
jury on mistaken and inconsistent theories of the law. 
The second instruction given for the plaintiff laid 
down the proposition that under the ordinance read 
in evidence it was the conductor’s duty to exercise 
ordinary care to prevent the car from being in mo¬ 
tion while the plaintiff’s wife was alighting, and 
the same degree of care not to permit her to alight 
while it was in motion; whereas the first instruction 
given for plaintiff and the appendix attached to one 
asked by the defendant, required the conductor to 
exercise high care to prevent her from leaving the 
car while it was moving, and, in effect, charged that 
unless he did, plaintiff ought to have a verdict. 







Those two instructions are in conflict as to the care 
required of the conductor. There is no proof that 
Mrs. Shareman started to leave the car while it was 
in slow motion and was thrown off by an accelera¬ 
tion of its speed. The evidence countenances only 
two theories ot the casualty. One arises on the tes¬ 
timony of the plaintiff and is that after the car had 


stopped and while Mrs. Shareman was in the act 
of getting off, it was suddenly and carelessly started, 
she being thereby thrown on the street and hurt 
That makes a clear case of liability against the de- 
tendant, it she herself was exercising due care; and 
there was nothing in the testimony of the witnesses 
to attach fault to her if those were the facts. It was 
the duty of the carmen not only to stop the car, but 
to hold it quiet long enough for her to alight safely 
bv using <adinary' activity and caution. Strauss v. 
Railroad, 75 Mo., 185; Hurt v. Railroad, 94 Id.. 
55. 


“The other theory of the case arises on the testi¬ 
mony for the defendant. It is that after the car had 
stopped a sufficient interval for all passengers to 
alight who desired to do so. and had then started 
again, plaintiff’s wife suddenly arose from her seat, 
walked to the middle door of the car, and without 
ringing for a stop, stepped off and was thrown down; 
but not by a sudden increase of sjx*ed. If she did 

that, she and nohody el.se was to blame foe the ac¬ 

cident. For aught the evidence shores to the con¬ 
trary, she was a woman of full physical and mental 
capacity and, therefore, of full legal responsibility. 
If the defendant's servants owed her high care to 
prevent injury to her , she owed herself ordinary care 
to avoid injury. If she deliberately left the car 

while it was moving fast enough to make the act 

dangerous, her conduct was negligent and bars re¬ 
covery. In that event the case differs essentially 
from one where a passenger is hurried in his exit, 
by the failure of the car either to stop, or stop long 
enough, at his destination for him to get off safely 
by reasonable diligence. He is then, in a manner, 
forced to take a risk and, if hurt, will not he denied 
redress unless the risk taken is one which a man of 
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common prudence would shun. Kelly v. Railroad 
70 Mo., 002. 

1 his car had already made a customary and rea¬ 
sonable pause to discharge passengers and had started 
onward, if the testimony for the defendant is true; 
as. for the purpose of this hypothesis we assume it 
to be. I here was, therefore, no invitation, express 
or implied, to Mrs. Shareman to alight, nor anv 
constraint on her to do so. If she attempted to 
alight while the car was moving awav from \i< 
usual stopping place, the act was purely voluntary 
ami she must abide the consequences. 

* ln Neville r. Railroad. 158 Mo., 20:1, it was said 
that it the plamtitl s son was killed while getting off 
a moving train, without direction or invitation of 
the defendant railway company, or its servants, plain¬ 
tiff had no case, as the deceased took the risk incident, 
to such an act. 

"In Mason r. Railway. 75 Mo. App.. 1. which was 
an action for damages based on the ground that a 
railway train was not held long enough at a station 
to permit the plaintiff to alight safely, the plaintiff 
tostified that be stepped on the station platform while 
the train was moving. Concerning this testimony, it 
was said that if lie selected the time when and the 
place where to alight, he would be held to a greater 
degree of care and to have assumed more of the *c- 
sponsibility of the situation than if the conductor 
was present and gave him a direction to alight; that 
having selected his own time, the law will hold him 
to the exercise of due care in making the choice in 
view of the environment and other circumstances 
which induced him to jump from the moving train. 

"In Jackson Railroad. 118 Mo.. 190. plaintiff, 
a woman, had been injured in leaving a street car 
and sued for damages. Iler testimony, like that ba¬ 
the present plaintiff, was that while she was stepping 
from a still car it was started and threw her off. The 
testimony for the company was that she stepped 
from the car while it was moving and after it had 
left it. stopping place. This instruction was given 
m behalf of the defendant: 

“ * If plaintiff undertook to alight from the de- 









u ts . u ", ' l e 11 ' V(ts moving, then defendant 
could not have been guilty of any negligence charged 
and your verdict must be for the defendant.’ 

Jhe negligence charged in the petition was that 
Ibo car started while she was in the act of getting 
n f ► aid instruction was attacked as erroneous, but 
was approved by the Supreme Court. That case 
throws much hght on the true issues of the present 
ease and should be carefully studied. The instruc¬ 
tions given bv the trial court were held to embodv 
the only theories which properly arose on the evi¬ 
dence therein, namely, whether the car stopped and 
was suddenly started while Mrs. Jackson was alight¬ 
ing, or whether she attempted to alight while it was 
in motion. It it,// l,e seen by the op j n ;, m 

< <><"■/ insisted on holding the plain- 
/iff full;/ am,natal,It for her voluntary arts, instead 
of attaching blame to the conductor if he failed to 
intercept her though he could hare done Jo; which 
the instructions submitted hy the plaintiff insisted 
a ns so fa, his duty, that the railway compan y was 
/wide ,f he neglected to intercept her. Defendant’s 
counsel in the present case contended for doctrines 
approved in the Jackson ease, and submitted in¬ 
structions which enunciated them; but the trial court 
refused those instructions. 

"It is not necessarily a negligent act to leave a 
moving car; but a question of fact arises for the jurv 
as to whether the act was negligent: and if it was 
and proximatelv contributed to an iniurv received 
•o'™ passenger, he has no case for damages. 

I lie farts shown by the record did not call for an 
application of the last chance rule, but the court ap¬ 
plied it by the clause attached to an instruction re¬ 
quested by the defendant. Said instruction, as re¬ 
quested. was that if the ear stopped to let off passen¬ 
gers and started forward, and after it had started and 
was moving away, plaintiff’s wife attempted to albdit 
and was thrown down and injured, he could not’re- 
cover. 1 hat charge was precisely like one approved 
m the Jackson rase, supra. The qualification added 
by the court, was in effect, that plaintiff could not 
recover unless the jury found from the evidence 
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the conductor,by the exercise of a high degree of care, 
could have prevented plaintiff s wife from leaving 
the car. 7 he last chance rule , so far an ice know, 
ha* never hecn held to make a defendant liable mi¬ 
les* he could hare avoided injuring a negligent 
plaintiff after he knew, or might have known , the 
plaintiff man m danger from a hat he (the defendant) 
n<m doing—han never been applied to make a passive 
defendant liable because he could have prevented a 
plaintiff, of full caparitg , from injuring himself. 
But this nan what the instructions in thin anne did. 
(Iranttng that the conductor could have hindered 
her from getting off (and the evidence to maintain 
that premise in weak) she, herself , bg the hgpothesis 
of the reqnested instruction and bg the testimon •/ for 
the defendant. wan a voluntarg and active, agent in 
bringing on the accident until the verg instant of her 
fall. She stepped from the moving car with her ei/en 
open, with everg means to know the risk she took, 
with nothing done bg the defendants servants to 
distract her attention or mislead her, and with no 
sudden peril to confuse her. Therefore her own 
conduct wan the proximate anil sole cause of the 
harmful consequence. This case is. as to the point 
in hand, identical with Weber r. Railroad, 100 Mo., 
104. in which the law was declared as we have stated 
it. Carroll v. Transit Co.. 107 Mo., 653, is also ap¬ 
posite, as are >c<*s. 185. 186, and citations in 1 Thomp¬ 
son. Negligence. .1 person who is as conscious of 
the danger to which he is exposed as is another per¬ 
son. is at least as much bound to teg to shun danger, 
instead of going forward to meet it, as the other 
fMirtg is to trig to avert it; otherwise defendants onlg 
are liable for negligent acts. Moore v. Railroad. 
75 S. W.. 672: Cooley. Torts (2 ed.), 812.” 

The ease of Allen v. St. Louis Transit Co., decided in 
1004 by the Supreme Court of Missouri and reported in 
183 Mo.. 111. was one in which the plaintiff boarded the 
grip ear of an east-bound train to be carried down town to 
his place of business. Tie got on the running board on the 
south side of the ear: seeing a vacant seat on the other side 







which lie desired to take, he walked along the running 
hoard to the front platform, crossed the platform and, tak¬ 
ing hold of a stanchion with his left hand and of the hand¬ 
hold of the dash-1 ward with his right, stepped down on the 
running hoard on the north side, then, letting go the hold 
o| his right hand, turned his body to the west, aiming to 
eateh the next stanchion with that hand. While in that 
act he was struck by a west-bound car, knocked off and re¬ 
ceived very severe injuries. The suit was to recover damages 
for those injuries (p. 422). 

At the request of the defendant, the trial court gave the 
following instructions in its favor (p. 420): 


There was no duty devolved on either the 
gripman or the conductor to prevent the plaintiff 
going on the inner footboard, and their failure to 
do so was not negligence. 

“8. The defendants were under no duty to erect 
bars or other obstructions to prevent persons old 
enough and intelligent enough to take care of them¬ 
selves from going on the inner footboard while the car 
was under way, and a failure to do so was not negli¬ 
gence. 

“10. If the gripman on the west-bound car saw 
the plaintiff on the front platform, and his actions 
were such as to indicate that lie was going to remain 
there or not step down until the cars passed each 
other, and if ho did not in fact step down on the foot¬ 
board until the front end of the car had passed or 
was passing him. and it was then too late for the 
gripman to give warning or stop the car, the grip- 
man was not guilty of negligence. 

‘‘11. Although the gripman of the car on which 
the plaintiff was, saw him on the front platform, yet 
if the conditions were such that by looking or listen¬ 
ing he could have seen or heard the approaching 
train, the gripman had a right to assume that, he 
would see or hear it and would not go on the foot¬ 
board until the danger had passed: and if after he 
did step down on the footboard it was too late for the 
gripman to stop the car. he was not guilty of negli¬ 
gence.” 
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These instructions were quoted in full by the court, which 
said (p. 432): 

It the jury had given obedience to those instruc¬ 
tions they could not have rendered a verdict for the 
plaintiff.” 


The judgment below in favor of the plaintiff was reversed 
and a new trial was ordered. 

In the ease of Witherington, administratrix, v. Lynn & 
Boston R. R. Co., decided in 1903 and reported in 182 
Mjiss.. page 590. the accident occurred at about 8 o’clock 
p. m.. August 8. 1899. and it was getting towards dark. The 
o\idenee tended to show that while the ear was moving at the 
rate of 16 miles an hour and was running smoothly the 
conductor asked plaintiff s intestate for the fare, and that 
thereupon the latter arose and. standing near the edge of the 
Hd<* <»t the car. put his hand in his right-hand trousers’ 
pocket, as if to get his money, and while doing this he leaned 
a little to the left and backwards, and his body left the car. 
stliking the ground with such force as to cause fatal injury. 

I h(‘ plaintiff contends that the gross negligence consisted 
in allowing the car to go at an unusual or dangerous rate of 
speed, or in not warning the deceased of the danger. The 
court say (p. 597) : 


^ ^ lire of opinion that the evidence was not suffi¬ 
cient to warrant a finding of gross negligence in either 
respect, and that a verdict for the defendant was 
properly ordered. This is not a case where the speed 
was so great as to result in any unusual motion or jar 
of the car. I he 'track, although slightly curved, was 
very nearly straight, and the car was running smooth¬ 
ly. It cannot be said that if there was negligence on 
thi' part of the motorman it was such as would 
come under any reasonable definition of gross negli¬ 
gence. Galbraith v. West End Street Rv.. 165 Mass.. 
572. And the same nun/ he said of the failure of the 
conductor to tell the man to sit down or to worn him 
of the danger of standing so near to the edge of a 
moving car. So far as respects the obvious danger 










to one standing m that position, the conductor man 

Ieasonahlg hare supposed, that the deeeased needed 
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dedil CUiie ion- LiUl , e R<K ‘ k TraCtion > ete > Co -> y - Kimbro. 
foMowin 1U ,eporte<1 in 75 Kansas, 211, was the 
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On the 21st day of November, 1898, the plaintiff was a 
passenger on one of the defendant’s ears, and in attempting 
, ut . Mm , klumi strec >, about half way between Cen 

‘ al " S[,riUg ’ he fel1 and w,w severely injured. This was 
not a regular stopping plaee for the ears. One witness 

stifled that when plaintiff attempted to alight the ear had 
stopped; another, that it had about stopped; another, that it 
was moving very slowly. One witness testified tha it was 
moving about six miles an hour, and that plaintiff’s aetion 

XrV - h ? Was Ul,0Ut to ali « ht a,,d •» a manner 

te tifillTi d T’* 1,1 breaki,,g his neck - The plaintiff 
teMihed that as lie was in the act of alighting the car was 

suddenly moved forward, throwing him down and greatly 
and seriously injuring him. 

The plaintiff recovered a judgment of $2,100, and the 

defendant appealed. The trial court, over the objection of 

he defendant, gum- the following, among other, instructions 
to the jury (p. 213): 

”4. If the jury find in this ca.se that the plaintiff 
bv jus negligence contributed materially to cause 

tbo m,aH '' 110 'l 1 !*' but for his own concurring fault 
he injury would not have happened to him but 
further find irom the evidence that the conductor on 
said car knew of plaintiff’s negligent conduct and bv 
the exercise of proper care could have avoided the 
consequences of such negligence and failed to do Z 
and that said conductor’s failure was the immediate 
cause of the injury complained of, then defendant 
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cannot rely on such contributory negligence as the de¬ 
fense in this action. 

“11. If the jury believe that plaintiff’s injury was 
caused by his imprudently attempting to alight from 
a moving car or from his effort to alight in an un¬ 
skillful or unsafe manner, the jury will find for the 
defendant, unless the jury further find from a fair 
preponderance of the evidence that the conductor 
knew of plaintiff s negligence in so attempting to 
alight in time to have prevented the injury and could, 
by the use of ordinary can*, have prevented the injury 
bv the use of ordinary care, have prevented the in¬ 
jury. and failed to do so.” 

The court say (p. 215): 

“But the carriers of passengers by street railways 
are not insurers of the safety of their passengers and 
are not hound absolutely to carry them safely or with¬ 
out injury, nor to provide such measures to protect 
them against accidents and injuries caused by their 
own acts or omissions which the exercise of reason¬ 
able foresight would not anticipate. Hansen r. 
North Jersey Street Ry. Co., 04 N. J. L., 086, 096; 
Craighead v. Brooklyn City R. R. Co., 1*23 N. Y., 
391: Flint r. Norwich New York Transportation 
(V. 34 Conn., 554: Baldwin Fairhaven it West- 
ville R. R. Co.. 08 Conn.. 507. 572; Lellis Street Ry. 
Accident Law. p. 50.” 


The court then quote in detail from the ease of Craig¬ 
head v. Brooklyn City Street Railway Co., which we have 
already cited and quoted from. The court further say 

(p. 210): 

‘‘Whether the conductor should have attempted to 
prevent him from alighting or to stop the car de¬ 
pended upon circumstances. He should have done 
so if by the exercise of reasonable foresight he might 
have anticipated that he would have been injured 
by alighting when the car was in motion; otherwise 
not.” 










A petition for rehearing was filed by the defendant in 
error (the passenger), which petition for rehearing was 
passed upon on the 27th of May, 1905. The court sav 
(p. 217): 

1 he fourth instruction asked by the appellee and 
gi\en by the court assumes that the jury might find 
that lie was guilty of contributory negligence. It 
does not indicate what is meant by negligence. What 
is meant * .Obviously, alighting from a car while 
ltwas in motion. \\ it nesses testified that he did so, and 
we cannot sec what negligent conduct is meant unless 
it be this act. If this be true, what was the duty of 
the conduotor? If the car was moving so slowly that 
he. bv the exercise of reasonable foresight, could not 
anticipate that appellee would be injured by 
alighting, it. was not his duty (the conductor’s) to 
make an effort to avoid such consequences, and the 
appellant was not liable for his injuries. As to the 
mo\ einent of the car at this time, one witness testified 
that, it had about stopped, and another, that it was 
moving very slowly. This evidence tended to prove 
that the conductor had no reason to apprehend that 
lie would be injured by alighting at that time. The 
fourth instruction, in effect, told the jury that, if 
the conductor knew of appellee’s negligent conduct 
and could, by the exercise of proper care, have pre¬ 
vented the injury caused thereby, and did not do so, 
such contributory negligence of appellee would be 
no bar to his recovery of damages in this action not¬ 
withstanding they might find from the evidence as 
they could have done, that the conductor did not have 
and could not have had any reason to believe, appre¬ 
hend or anticipate that an injury would probably be 
caused by the negligence. In this respect the instruc¬ 
tion is defective and was calculated to mislead the 
jury.” 

Uric) consideration of the cases of Metropolitan R. R Co. 
r. Snashall 2 App. I). C., 420, and Georgetown & Tennally- 
town Rg. Co. r. Smith , 25 App. I). C., 259. 

Iu the former case, a woman passenger was not a resident 
of this city, but had come here to attend a church conven- 

7 



tion. Tpon her arrival at the railroad station she took the 
ear from which she was thrown. 

‘ 1 he ear had stopped as usual in front of the de¬ 
pot to receive passengers. There was quite a crowd, 
aiid the ear was soon tilled. The ear had started with 
some ot Mrs. Snashall s party upon it when she sig¬ 
nalled it to stop. The ear having stopj>ed, she, ac¬ 
companied hv her friend Miss (Iillis, stepped upon 
the platform. Kvery seat in the ear was filled, and 
the aisle was also tilled with people standing up. 
1 he evidence of Mrs. Snashall and Miss (iillis tended 
to show that they did not know the extent to which 
the ear was crowded when they stepped upon it. 
They could not enter, hut stood on the platform near 
the door. It is ‘k‘»0 feet from the lk & O. depot to 
a point where the defendant s track made a sudden 
turn into another street. In turning this curve, of 
1 1 a 1 no previous knowledge, Mrs. Snashall 
ami Miss (iillis were l»oth thrown violently from the 
car. the former having her arm dislocated at the 
shoulder and sustaining other injuries.’* R. R. Co. 
r. Snashall. 3 App. D. C., pp. 421-2. 

At the trial it was insisted that the plaintiff was guilty of 
negligence in law because she stood upon the platform. The 
court say that the plaintiff's riding voluntarily upon the 
platform was not an obviously dangerous act constituting 
negligence pn- *e, especially where the proof failed to show 
that the defendant had a rule to the contrary, and does 
show that the conductor knew of the crowded condition of 
the car when he stopped it to take the plaintiff on. 

Among the prayers asked was the following: 

“If the jury should believe from the evidence that 
there was negligence or the want of reasonable care 
upon the part of the plaintiff Kmeline in boarding 
the car of the defendant company in its crowded 
condition (if the jury find it to have been crowded), 
their verdict should nevertheless be for the plaintiffs: 
if they further find from the evidence that the con¬ 
ductor and driver, or either of them, knew' or bv the 





exercise of ordinary prudence and care must have 
known her position on the car, and might bv the 
exercise of reasonable care have avoided the injury.” 

Of this instruction the court sav only this (p. 434): 

“ The instruction was substantially to the effect 
that, though the plaintiff may have shown a want 
of reasonable care, in getting upon the car in its 
crowded condition, and in attempting to ride upon 
the platform thereof, still this would not relieve the 
defendant from liability if. knowing her situation 
and consequent danger, it might, by the exercise 
of reasonable care under the circumstances, have 
pi ev ented injury to her. This instruction does not 
infringe the general rule, itself well recognized elsc- 
wheie in tin* charge, that there can he no recovery 
where the negligence of ln»th parties has concurred 
m producing the injury. It is a qualification of this 
general lule, oppheahlc t o the facta of the case, which 
has the sanction of the highest authority.” 

Tt is respectfully submitted that there is no parallel I**- 
tween the case at bar and this Snashall case. If the con¬ 
ductor in that case had known that Mrs. Snashall was 
a strangei and had just arrived here, it might have been 
his duty to warn her if she stood upon the platform imme¬ 
diately approaching a dangerous curve. As, however, the 
conductor could not possibly know these facts, no question 
of warning arose. But the controlling fact in the Sna¬ 
shall case is that the conductor allowed the car to fill 
up completely, so that Mrs. Snashall and her friend 
were barely able to get standing-room upon the plat¬ 
form. In this situation the car was started and was run 
around the curve near the starting-point at such a speed, 
that the plaintiff was thrown off. The doctrine was 
successfully invoked by the plaintiff that if the conduc¬ 
tor received her as a passenger and took her fare, she was 
entitled to the same protection as if she had occupied a seat 
ithi i the bod\ of the car. She was standing on the plat- 
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form because she could go nowhere else. A situation ex¬ 
isted which the conductor was aware of and which she could 
not jiossibly change. Such being the fact, it could not have 
been claimed under the authorities that there was any negli¬ 
gence whatever on her part. But even if there were, that 
negligence had assumed the form of a condition. She was 
in a fixed position from which she could not escape, and 
the conductor was in law aware of it. because he had taken 
her as a passenger when all of tlie inside of the car as well 
as the platforms were crowded. In such a case it would 
>eem that the doctrine of the “last clear chance” would 
apply. 


In the case of (leorgetown and Tennallytown Railway Co. 
i. Smith, 25 App. I). C.. 259. die plaintiff, a passenger on 
the appellant's railway ear. was injured by reason of the 
protrusion of his arm out of the car window. While 
in that position his elbow was struck bv a car of the 

t 

>ame street railway company running in the opposite direc¬ 
tion. It appeared that the tracks at the point in question, 
and generally along tin* line, were so arranged that cars 
in passing each other were not more than three inches 
apart. It further appeared that the panels of the cars were 
taken out and the running rail placed where the passengers 
would naturally rest their arms. It further appeared in 
the testimony that the motorman of the approaching car 
which struck the deceased saw him and warned him to take 


lii. v aim oil the rail. I he Court of .Appeals held, however, 
that it was not erroneous for the trial court to charge the 
jury in effect that, even if the deceased was guiltv of ne<di- 
gence, if the defendant’s servants saw him in a position of 
apparent danger, it was their duty, notwithstanding his 
negligence to do all they could to prevent the accident, and 
if they failed to do so the defendant was liable. 

That this prayer was the proper one under the circum¬ 
stances of the particular case is stated by Mr. Justice Buell 
delivering the opinion of the court, in the following Ian- 
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Kuage (Georgetown and Tennallytown R. R. Co. v. Smith 
-'PP- 1>. C., 259, 274-5): 

I lie last error is based upon (lint part of the 
charge wherein the court said: 

" 'If the plaintiff’s intestate was guilty of negli¬ 
gence. and was in a position of apparent peril, and 
the employes of the defendant company saw that po¬ 
sition of apparent peril in time to have prevented 
le injuiy, it was their duty, notwithstanding the 
negligence of the plaintiff’s intestate, to do all they 

dition t ?/ r ff e,lt ‘if 6 . »«' ide "t- If they, ill that eoii- 
f 1 aff;11 ( r ^ falle< I exercise due and proper 
tile 11 1 (* plaintiff may still recover. 

I want to make clear to von the other propo- 
sitmn I stated. Notwithstanding the plaintiff’s neg¬ 
ligence, if the defendant saw that he was in a imsi- 
tion of peril by reason of his own negligence in 
time to have prevented the accident, and did not do 

still t m they ought to have done, lie could 
till be allowed to recover, because the direct result of 
c neg igence of the defendant in that ea^e was tlie 
cause of the injury. In other words, a man cannot 
inn over another ,f he secs him in a perilous posi- 
ion, provided he can stop before he does run over 
liim. It is the same way with a railroad company, 
rhoy could not injure this party if tliev saw lie was 
there in a perilous position, without undertaking to 
stop their cars or do something to prevent the acei- 

, l "*vJ f th0?P are the fac, ' s - as - vou find them, the 
plaintiff may recover/ 

“A\ e think that the general proposition laid down 
in these paragraphs is a correct one. and that the 
appellant was not harmed bv the statements contained 
therein. In view of the fact that the court left (he 
question of the contributory negligence of the de¬ 
ceased to the jury, and by their verdict it found that 
the deceased was not guilty of any negligence which 
contributed to the accident, the charge here objected 
to amounts to nothing. There was, however, we 
think, evidence which rendered such instruction 
proper. The motorman of the approaching car testi¬ 
fies in substance that he saw the deceased, and at 
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lea^t one other passenger, with their amis resting on 
tlie rail, and that he warned them to take them in. 
In view of this it was for the jury to determine under 
proper instructions whether everything was done to 
prevent the accident. It was for the jury to deter¬ 
mine whether the motorman. seeing the perilous po¬ 
sition of the deceased, should not have endeavored 
to stop his car. We have said that we believe it 
was negligence on the part of the appellant not to 
stop one of the cars when two cars were about to 
pass at the point where the accident occurred.” 


Many other eases may he easily imagined in which the 
doctrine of the last clear chance would apply. Indeed, the 
testimony of one of the plaintiff’s witnesses, set forth at page 
K of the record, is a striking illustration of such a case. 
I bis witness, intending \n swing off if the car did not stop 
at \ street, got down on the rear step of the motor car. 
held on with either hand to the stanchions to either side 
of him, threw his body out and stood there prepared to 
swing off the ear backwards in ease it did not stop. Now, 
no more grossly negligent act on the part of a passenger 
could he imagined. Nevertheless, if the conductor had seen 
him in that position and had realized that if he remained 


in that position for a few seconds he would be struck and 
seriously injured by a pole standing sufficiently near to the 
side of the car. and if the conductor knowing these facts and 
having time to do so yet failed to stop the car before the pole 
was reached, then unquestionably there would have been a 
ease for the application of the doctrine of the last clear 
chance. Rut if the conductor had the right to suppose that 
this passenger intended to get off the car in this way. and 
if the passenger had time to get off in this way before the 
pole was reached, then no duty to interfere rested upon the 
conductor. 


It is respectfully submitted, however, that the situations 
presented in the Snashall case, in the Smith case, and in 
the supposed case have no analogy whatever to the case at 


I 
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I»ai\ l ndoubtedly many similar ca^es can be found in the 
rej>orts of the various State appellate courts. We think it 
will appear, however, upon their close consideration, that 
they involve situations closely resembling those in the cases 
that we have just considered. If they should be cited upon 
the brief of the appellant, counsel will ask permission to 
lile a supplemental brief considering them in detail. 

In resuming this point it seems sufficient to say this: 

1 . I he plaintiff knew all about the situation. 

7 The defendant s conductor did not know that the 

plaintiff* was on the platform of the car at the time of the 
accident. 

‘b He had the right to assume, when he saw him stand¬ 
ing on the platform at Seventeenth and U, that lie was going 
to get off* at Eighteenth and U. 

4. On the plaintiff’s theory the conductor had no knowl¬ 
edge whatever that the plaintiff got. up from his seat in the 
trailer car and passed out from the rear door, preparatory 
to alighting at V street, just before the car entered the curve. 

o. Tf he had known that the plaintiff was on the platform 
at the time the car entered the curve he had the right to 
assume that the plaintiff knew that the usual jerk or lurch 

would result in going around said curve and that, he would 
hold on to the supports. 

b. The motorman had no knowledge whatever that the 
plaintiff was on the back platform. 

7. It does not appear that there was any jerk or lurch 
when the car entered the curve and went around it. The 
only testimony whatever is directed to the lurch that 

occurred as it left the curve and straightened itself out on 
the track. 


<S. The conductor had no reason to anticipate that there 
would be any unusual speed at that point, and that any 
consequent lurch would result. Consequently he had no 
time within which to give any warning to the plaintiff even 
had he known he was on the platform. 
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There can be absolutely no application of the last clear 
chance doctrine in any case unless the person upon whom 
it is brought to bear could, by reasonable prudence, have 
acted after discovering the necessity for acting. In this 
case tl»e evidence all shows that on the very hypothesis of 
the plaintiff the conductor could have done nothing what¬ 
ever. because the only thing that suggested danger arose, on 
the plaintiff's theory, at the very time that the result of the 
danger was manifest. 

The seventh (7th) exception of the appellant is based upon 
the refusal of the trial justice to grant the following prager 
(/»., />. 15) : 

“The jury are instructed that the fact that the 
plaintiff was on a platform of the car upon which he 
was riding is not. as a matter of law. evidence of con¬ 
tributory negligence on his part. That fact is to be 
taken into consideration by the jury in connection 
with the other facts established by the evidence in 
the case, and from all the evidence the jury are to 
determine whether or not in going or being upon 
the platform at the time he was injured he was exer¬ 
cising the care of an ordinarily prudent man.” 

Hut the court refused to so instruct the jury, on the 
ground that the fact that the plaintiff was on a platform 
of the car upon which he was riding, might or might not be 
evidence of contributory negligence. The prayer as offered 
was misleading. The substance of the prayer was given 
in the charge of the court as well as in the plaintiff’s prayer 
No. 1. as modified. 

The plaintiff's tenth (10 th) exception is based upon the 
refusal of the court to giant the plaintiff's seventh prayer, as 
f alloys (R., p. 16) : 

“7. If the jury find that there is no evidence satis¬ 
factory to them in this case, tending to show whether 
at the time he was thrown or fell from the defend- 









ant s ( '; ir - h ? was holding on to any part of the car or 
uas otherwise seeking to protect himself from a jerk 
of the car in rounding the curve and approaching 
the straight track on Eighteenth street, then the iurv 
arc instructed that as a matter of law it is to be pre¬ 
sumed that the plaintiff at that time was exercising 

that regard/" 16 a " < ' |,nulenve 10 himself in 

Ihit the court refused lo so instruct the jury, because of 

flic use of the word ".satisfactory" in the first line of said 
prayer. 

The comment of the court was sound, and is based upon 
reason and authority. It is not the rule, at least in civil 
cases that the jury shall be "satisfied” by the evidence. That 
uould imply the elimination from their minds of all doubt 
I hey would needs be convinced beyond a reasonable doubt 
he true rule is that in civil cases they may find a fact when 
the evidence in support of that fact preponderates over the 
evidence against it. or if in their judgment such evidence 

" ei £" s ,,,ore 1,11111 t,lc evidence against it. Thev mav or 
may not he "satisfied” that the fact is as they find ii.' but 
aie justified in finding the fact when in their judgment the 
proof ,s more reliable and more weighty for than against it. 

I he ease of Reich r. State. .V, Ohio St.. Hi;, 15] is , 

ni'on this point. In this cose the defendant was charged with 
-mtrder. and a plea of insanity was entered. In the course 
tne opinion, the court, sav: 

""(• come now to the question whether the in- 
striK-tions given by the learned judge of the Court 
of Common Pleas prescribing the quantum of evi¬ 
dence required to establish the defense of insanitv 
imposed on the plaintiff i„ error a higher degree of 
proof than the settled doctrine of ,hc State imposed 
. .fior the learned judge had stated to the jurv the 
claim of the plaintiff m error respecting his mental 
condition at the time of the homicide, he proceeded 
to prescribe the measure of proof requisite^ maim 
tain such claim, as follows: ‘In the first place the 
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law presumes every person who has reached the age 
of discretion to be of sufficient capacity to be respon¬ 
sible for crime; and. therefore, the burden of estab¬ 
lishing the defense of insanity of the accused affirma¬ 
tively to the satisfaction of the jury, rests upon the 
defendant. It is not required, however, that his de¬ 
fense be established beyond a reasonable doubt; but 
it is sufficient if the jury is reasonably satisfied by the 
weight or preponderance of the evidence that the ac¬ 
cused was insane at the time of commission of the 
act” 

“This language extended the obligation resting on 
the accused to the extreme limit of the rule prescribed 
bv the former decisions of this court, but we cannot 
say that it clearly went beyond them, and, therefore, 
if it had halted there, error would not have inter¬ 
vened. 

“'l'he learned judge, however, after stating to the 
jurv the diameter and the extent of mental aberra- 
tion that must l>e shown to exonerate the accused from 
criminal responsibility, returned to the subject of the 
quantum of evidence necessary to establish that men¬ 
tal state, and instructed the jury as follows: ‘It is 
not enough, 1 say to you, that the proof barely shows 
that such a state of mind was possible, nor is it suffi¬ 
cient if it merely show it to have been probable. The 
proof mibt be such as to overcome the legal presump¬ 
tion of sanity; it must satisfy you that he was not 
sane. Again I say to you, that if the proof satisfy 
you of his insanity at the time of the committing of 
the act, though such defenses are not uncommon in 
the law, yet it must be regarded by you. as a full 
and complete humane defense when satisfactorily es¬ 
tablished. If not satisfactorily established, then it 
should not avail the prisoner at the bar as a pretext 
or means of escaping punishment imposed by law/ 

“The quantum of evidence to establish insanity 
made necessary by this instruction is substantially 
greater than a preponderance. It is not sufficient, 
according to this instruction, that the fact of insanity 
be made probable: something more than that is re¬ 
quired ; the jury must l>c ‘satisfied’ that it existed. To 








satisfy the nnud according to the common notion of 
mankind is to free it from doubt; to set at rest. 
1 Ills is tile primary meaning of the word, according 
o all the lexicographers, when used in this connec¬ 
tion. Jo accomplish this result—to ‘satisfy’ a body 
o men of the truth of a disputed fact—requires much 
more than a preponderance of the evidence. Clear 
and convincing evidence must be adduced in its 
. MVor * k vl <Ience thk potency is rarely attainable 
in cases where insanity is contested, there must 
ie grounds to assert insanity, founded upon some 
peculiar conduct, natural or feigned, of the party, 
or the claim will not lie made. There also must be 
conduct consistent with mental soundness, or the 

dMe!"i" e ^,"! ,R ' , , de<1 ' ) Vhere 11 lo "g <»•<•«* of con- 
< t is estabhsheil, or a large number of mental or 

phvsical acts of a party are adduced, and parts of 
this conduct, and some of the acts tend to establish 
mental aberration while the others consistent with 
mental soundness, the whole evidence might not 
satisfy a jury that the mind of the party was dis- 
ordered to the extent of rendering him criminally 
lespons, ,le for his acts and yet might preponderate 
ui«m that side sufficiently to engender a belief that 

such mental condition was probable—that i* likely_ 

nr sp,.ported by evidence sufficient to incline the 
mind to that belief, but which leaves some room for 
doubt. (Mobster.) * * * 

,h ,VT.° ,? f Boi . ,d State, 23 Ohio St., 349 , 
this court held that a bare preponderance of the evi¬ 
dence was sufficient to establish this defense This 
rule was adhered to in Bergin r. State, 31 Ohio St., 
111 . 1 he original contention, as we have seen, re¬ 

spected the party upon whom the burden rested. 

his court adopted the view of this question most 
unfavorable to the accused, by casting upon him the 
burden of proving his insanity, but we do not think 
this burden should be further increased bv requiring 
of him more than a preponderance of the evidence 
As the instructions given to the jury bv the learned 
judge who presided at the trial in the court of com¬ 
mon pleas prescribed more than this, it was erro- 
neous in this respect.” 
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The Standard Dictionary gives the following definitions of 

the words “satisfactory’* and “satisfy”: 

• * 

“Answering fully all desires and requirements; 

“Supply fully with what is needed, so that there 
is no desire for more; meet the wish or desire, or 
fulfil the expectation of; to free from uncertainty, 
doubt, or anxiety: set at rest the mind of.” 


This instruction is erroneous also, because it says in effect 
to the jury: 


“Although you might find as a matter of fact 
that plaintiff was negligent in going upon the plat¬ 
form at the time and place in question (a question 
properly left to them by the court’s charge), never¬ 
theless if you had not found any evidence that he 
was holding on to some part of the car, or was other¬ 
wise seeking to protect himself from a jerk of the 
ear in rounding the curve and approaching the 
straight track on 18th street, it is to be presumed 
that he was exercising reasonable care and prudence 
and therefore was not negligent.” 


It is vicious and prejudicial, in that it would lead the jun¬ 
to believe that they might ignore the question whether or 
not the plaintiff was negligent in merely going or being 
upon the platform upon the occasion in question, and would 
lead them to believe that they were not called u,pon to de¬ 
cide that question. While, of course, it is the law in this 
jurisdiction that going or being upon the platform is not 
negligence in law under the circumstances in this case, never¬ 
theless it has never been said, and we presume never will 
be said by an appellate court, that it cannot be negligence 
in fact or that it is not for a jury to say whether such action 
would constitute negligence under given circumstances. In 
the case of Brown against the Capital Traction Company, 
20 App. D. C., 478. the defendant, this same company, ex¬ 
cepted to the following portion of the court’s charge: 

“The inquiry into his negligence is not to be de- 
. *y t h e consideration of the single 



question whether it was negligent for him to stand 
on the platform. It involves more than that. It in¬ 
volves not only the consideration of that question, 
hut it involves the consideration of the question of 
just where he stood on the platform and how he 
stood on the platform, whether he held on or whether 
he did not hold on; in other words, whether all the 
conduct that he adopted, not part of it, but whether 
all the conduct that he adopted in placing himself 
where he did place himself, under all the circum¬ 
stances that were present on the car, * * * did 

lie adopt the conduct that a man of ordinary pru¬ 
dence and caution would have adopted if lie had 
been there in the place of the plaintiff?” 

Although this charge was the subject of attack in this 
court, it was held to have correctly stated the law, and it is 
now respectfully urged that the exception in question, sin¬ 
gling out particular actions on the part of the plaintiff, which 
are only a part of his actions in the premises, for special 
comment, particularly when they are made the basis of a 
presumption in respect to his exercise of due care, is ob¬ 
jectionable. Sullivan v. Capital Traction Co., 38 W. L. R.. 
76, and authorities therein cited. 

The plaintiff's nth, 12th, and 13th exceptions ( R ., pp. 16, 
1 /) are based upon the granting by the trial court of the 
first, second and third prayers of the defendant. 

The questions of presumption, burden of proof and res 
ipsa loquitur , raised by these exceptions are settled by the 
opinion of this court in the ca«e of Sullivan v. Capital Trac¬ 
tion Co., 38 W. L. R., 74, already cited. 

The plaintiff's 14 th exception is based upon the granting 

by the trial justice of the following prayer of the defendant 
f** •> p* 17) i 

}h e jury shall find from a preponderance of all 
the evidence that on the occasion in question the 



plaintiff l>oarded a car of the defendant at the in¬ 
tersection of Seventh street and Pennsylvania avenue, 
northwest, in the City of Washington, District of 
Columbia, and voluntarily remained standing upon 
the front platform of the said car while the same 
was going at a rapid rate of speed, and did not catch 
hold of any support which the jury shall find from 
the evidence was within his reach, and so continued 
in this position until he was thrown from the stud 
platform hv a lurch or jerk of the said ear in round¬ 
ing or emerging from a curve in the defendant's 
track at Eighteenth and U streets in the said city 
(if the jury shall find such lurch or jerk and throw¬ 
ing from the evidence): and if the jury shall fur¬ 
ther find from the evidence that when the plaintiff 
hoarded the said car there was seating room within 
the same which he could have occupied: and if the 
jury shall further find from all the evidence that 
the aforesaid action of the plaintiff was not such as 
a reasonable, prudent man would have adopted under 
all the circumstances in the case, then their verdict 
should be for the defendant.” 

This praver contains a recital of the testimony which is 
fully justified bv the record (R., pp. 9. 10) and submits 
to the jury the question whether the action on the part of 
the plaintiff, recited in the said prayer, was such as a rea¬ 
sonably prudent man would have adopted under all the 
circumstances of the case. Tt is hardlv necessary to cite 

• i 

authority in support of this prayer; nevertheless, see 
B. <fe P. R. R. Co. v. .Tones, 95 IT. S., 439; Springman v. 
R. Co., 5th Mackey, 1. 

The plaintiff's ](\th and 17 th exceptions (/?., pp. 18, 19) 
relate to the granting by the trial court of prayers which are 
identical v'ith that made the basis of the 14 th exception. 

The said three prayers are identical, save that they con¬ 
sider three different situations. The first prayer considers 
the case of the plaintiff’s being thrown from the platform 







l>y a lurch or jerk of the car*in rounding or emerging from 
a curve in the track at the place in question. The next 
prayer considers the case in which the lurch or jerk occurred 
in entering, passing through, or emerging from the said 
curve. The third and last prayer considers the case in which 
the lurch occurred after the car had emerged from the curve 
and was running on Eighteenth street. 

The court, without objection from the plaintiff , gave to 
the jury the following instruction on behalf of the defendant 
17): 

1 ° ^ ur ' r fr° ,H ^e evidence that the 

plaintiff was injured on the occasion in question bv 
a lurch or jerk of the street car on which he was a 
passenger m passing around the curve in defendant’s 
track at the corner of Eighteenth and U streets in the 
l ^ ashington, District of Columbia, and tliat 
he did not contribute to such injury by any negli¬ 
gence of his own, then the jury are further instructed 
as matter of law that in order to enable the plaintiff 
o recover from the defendant for injuries occasioned 
by anv sudden lurch or jerk of the car at the place 
and time in question they must affirmatively find 
from the evidence that such lurch or jerk was an 
extraordinary or unusual and dangerous one, or was 
attributable to a defect in the defendant’s track at 
the place in question, or to an imperfection in the 
said car or apparatus, or to a dangerous rate of speed 
or to the unskilled handling of the car by its motor- 

n / an j aiK 4 \ n ] t,lls connection the jury are further in¬ 
structed that there is no affirmative evidence before 
them in the case at bar directed to any of the afore¬ 
said last-named matters save that of the rate of speed 
at which tlie car was going at the time said lurch 
or jerk occurred.” 

The plaintiff’s 15 th exception is to the granting by the 
court of the folhuring inst,'action at the instance of the de¬ 
fendant ( R ., p. 19): 

‘ The jury are instructed, as matter of law, that 
the duty which, on the occasion in question, the de- 




fondant as a common carrier owed to the plaintiff as 
its passenger, and the duty which the plaintiff as a 
passenger owed to the defendant as a common car¬ 
rier, were reciprocal. It was the duty of the de¬ 
fendant a*< a common carrier not to negligently in¬ 
jure the plaintiff*, its passenger, and it was the duty 
of the plaintiff as a passenger not to negligently ex¬ 
pose himself to injury. The jury are further in¬ 
structed as matter of law that if they shall find from 
the evidence that the plaintiff at the time and place 
in quesion occupied a seat within the body of one 
of the defendant’s cars and voluntarily left that seat 
while the said car was passing into, through or out 
of the curve in the defendant’s track in question, 
and proceeded out of said car and upon the plat¬ 
form of said car while the said car was running into, 
through or out of the curve in question, and while 
upon said platform was thrown therefrom by a lurch 
or jerk of the car in question while passing into, 
through or out of the curve in question, then the 
jury are instructed as matter of law that the defend¬ 
ant then and there owed to the plaintiff only the duty 
of propelling its said car into, through and out of the 
curve in question at a rate of speed which was a 
proper rate of speed for the defendant to adopt for 
the safety of sitting-down passengers, and not for the 
safety of passengers standing upon the platform of 
said car. Therefore the jury are instructed that if 
they shall find from the evidence that at the time and 
place in question the plaintiff left his seat as afore¬ 
said and proceeded to and stood upon the said plat¬ 
form as aforesaid, and that the rate of speed which 
the defendant adopted in rounding the curve in 
question was such as fully accommodated the safety 
of the passengers who were seated, then the defend¬ 
ant did not owe the duty to the plaintiff of running 
slower in order to make him safe, just because the 
plaintiff chose to stand upon the platform. The only 
duty of the defendant in this regard was to then and 
there run its car according to the degree of speed 
which accommodated the safety of sitting passen¬ 
gers. And the jury are further instructed that if 
they shall find from the evidence that the plaintiff 



left his said seat and stood upon the platform as the 
said car was passing into, through or out of the 
curve in question, then the plaintiff took the chances 
of being injured that were involved in the position 
that he stood in under any rate of speed that was 
sufficiently slow to accommodate the safetv of seated 
passengers; and if the jury shall find from the evi¬ 
dence that at the time and place in question the rate 
of speed of the defendant’s car was sufficiently slow 
to accommodate the safety of passengers sitting 
within the body of said car, then their verdict should 
lie for the defendant.” 


This instruction is the language of the charge, in so far as 
that language is applicable to the case at bar. delivered 
by Mr. Justice Wright to the jury in the case of Brown v. 
Capital Traction Co., 29 App. I). C., 473, in which and in 
pursuance of which charge the jury found a verdict for the 
plaintiff, and the judgment in which was affirmed by this 
court. It was not prejudicial in that case and could not have 
been in this, for it correctly states the law and is at least as 
favorable to the plaintiff as he had any right to expect. Al¬ 
though given in a little more detail, it is preciselv the rule 
laid down by this court in the Sullivan case, already cited. 
In that case the court sav: 

“He had taken this position in order that he might 
smoke; not because the car was crowded or because 
he could not secure a seat inside. While it was not 
contributory negligence per se for him to take that 
position, yet he assumed all the additional risks at¬ 
tendant upon the dangerous place selected. The 
high care which a railroad company is required to 
exercise for the safety of its passengers can be in¬ 
voked only when the passenger exercises reasonable 
care in the selection of the best and safest accommo¬ 
dation afforded. While the railroad company is pow¬ 
erless to prevent a passenger from riding on the plat¬ 
form. and is required to exercise reasonable care 
for the safety of such passenger, the passenger who 
selects such a position, when ample accommodation 
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is afforded inside of the car, assumes the risks at¬ 
tendant thereto in the customary and ordinary opera¬ 
tion thereof. The rule as to passengers injured while 
riding on the platform is well expressed in Ilarbi- 
son v. Railroad Co., supra, as follows: ‘The true rule 
must he that whilst a passenger may ride on the plat¬ 
form, step, or footboard of a car, with the express 
or implied consent of the carrier, without incurring 
the imputation of contributory negligence as mat¬ 
ter of law. he thereby, however, assumes the in¬ 
creased risk that may result therefrom in the ordi¬ 
nary course of things when the car is properly driven 
or managed. If hurt during the period of his ex¬ 
posure. he must, in order to recover, show affirma¬ 
tively that the accident was caused, in whole or in 
part, by some negligent act of the carrier. McAfee 
r. Iluidekoper. 9 App. T>. C.. 36: 24 Wash. Law Rep., 
366: Adams v. W. & G. R. Co.. 9 App. D. C., 26; 
24 Wash. Law Rep., 364; Stewart r. Railroad Co.. 
146 Mass., 605. It is well known that, in the ordi¬ 
nary and careful management of street cars, there is 
more or less swaying or lurching in the motion of the 
cars, not only at curves but at other points on the 
tracks. This made the position selected bv the plain¬ 
tiff. especially in his crippled condition, a danger¬ 
ous one. The accident, therefore, is not such as could 
onlv happen in the ordinary course of things through 
lack of reasonable care on the part of the defendant, 
or its employees.” 

This charge is in substance and in effect only the com¬ 
plete statement of the law with respeet to the assumption 

of risk as laid down by this court and others. See the 
following citations: 

ITarbison r. Met. R. R. Co.. 9 App. DC 60* 24 
W. L. R„ 438. ’ ’’ ’ 

Met. R. R. Co. v. Snashall, 3 Ann. D C 420- 22 
W. L. R., 377. ’ *’ 

Brightwood Railroad Co. v. Carter, 12 App. D. C., 155 

Baltimore & Yorktown, etc., Co. v. Cason, 72 Md., 
377. 






Zamore v. Boston Railway Co., 198 Mass. 594' 84 
N. E., 858. 

Fane v. Traction Co.. 191 P a . St., 249. 

Ilickev r. Boston & Lowell Rv. Co., 14 Allen. 129. 
Airk v. J. C., II. & R Ry., 88 Atlantic, 158. 


Tin eighteenth (18f/i) exception of the plaintiff (/>>., p . 

20) wa* to the granting by the trial juatice of the following 
prayer of the defendant: 

“The jury are further instructed that if they shall 
hud from the evidence that at the time and place in 
question the defendant made sufficient and suitable 
provision within its cars for all its passengers then 
amt there riding, then the servants of the defendant 
were not under any obligation to restrict the said 
passengers, or any of them, to their proper places, 
nor to prevent them, or any of them, from acts of 
imprudence. If the jury shall find from the evi- 
Honoe tliat at. the time and place in question the 
plaintiff voluntarily took an exposed position with 
no occasion therefor nor inducement thereto caused 
by the defendants servants, or any of them, except 
? I, ' m ' license l,v non-interference, then the jury are 
instructed as matter of law that the plaintiff at the 

ZT* / > aC f 1 ueation t0 °k upon himself the 
special risk of that position, and the defendant’s 

servants were under no duty to hinder the plaintiff 

or’In Wp ° ? i" R himself *> needled perils 

or to obvious dangers .” * 

The correctness of this instruction is established by the 
decisions of the Court of Appeals of the District of Colum¬ 
bia already quoted in the Sullivan, Harbison, and other 
cases. 
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The nineteenth (19 th) and Inst exception of the plaintiff 
mis to the granting hg the court of the defendanfs prayer 
relating to damages. Inasmuch as the verdict was for the 
defendant, this exception becomes immaterial. 

The charge of the learned justice, given sun sponte and 
without special reference to the respective prayers of the 
plaintiff and the defendant, will be found in the record from 
pages 20 to 25. No exception whatever was taken by the. 
plaintiff to this charge or any part thereof. It is respect¬ 
fully submitted that the charge is admirably clear and is 
sound in law. It is respectfully submitted that no error 
appears upon the record, and that therefore the judgment 
below should be affirmed. 

R. Ross Perry, 

R. Ross Perry, Jr., 

O. Thomas Dunlop, 
Attorneys for Appellee. 
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No. 2117. 


ABRAHAM HART, Appellant, 

vs. 

CAPI1AL TRACTION COMPANY, Appellee. 


SUPPLEMENTAL BRIEF OF THE CAPITAL 
TRACTION COMPANY, APPELLEE. 

I. 

During the hearing of this cause Mr. Justice Robb in¬ 
quired whether or not the defendant, at the close of all the 
evidence, had asked that a verdict in its favor be directed. 
Inasmuch as the verdict was for the defendant, of course the 
record on the plaintiff’s appeal could not show the prayers 
offered by the defendant which were refused by the court, 
A* a matter of fact the defendant’s first praver was that the 
court would instruct the jury, as a matter of law, that upon 
the whole testimony their verdict should be for the defend¬ 
ant. This prayer the learned trial justice refused, and the 
defendant excepted to such refusal. 



It appears from the record (R., p. 12), as follows: 

•'Next, the defendant gave in evidence article 10, 
section 24, of the Police Regulations of the District 
of Columbia, as follows: 

Ao street car shall move at a rate of speed greater 
than twelve miles an hour in th-e city of Washington, 
nor at a greater rate of speed than fifteen miles an 
hour outside of the city; provided that this regulation 
shall not be construed as giving a street railway the 
right to operate any car at a rate of speed exceeding 
its charter, and not greater than six miles an hour at 
street crossings 

“A ext, the defendant gave in evidence the act of 
Congress granting a charter to the defendant com¬ 
pany, providing that the rate of vpeed on its lines 
should not be greater than fifteen miles an hour . 

“Next, the defendant, by its counsel, stated to the 
court as follows: 

“ / presume the court will take judicial notice of 
the fact, which is known to everybody, that Florida 
avenue is the city limit, and that boundary street is 
the city limit, and that points beyond boundary are 
considered to be in the county of Washington” 

It thus appears that the jury had prominently before them 
the fact that any speed at the locus in quo of the accident 
greater than fifteen miles an hour was illegal. 

III. 

The case was tried on the theory that the speed of the car 
at the locus in quo of the accident was not in violation of the 
above regulation and law. The plaintiff closed his case with¬ 
out giving in evidence the said police regulation. If the de¬ 
fendant had not given it in evidence there would have been 
no reference to it in any part of the case. 









Upon recurring to the plaintiff’s declaration (R., p. 2) 
it will be seen that the charge of negligence is an excessive 
rate of speed while the train was running upon a curve and 
leaving said curve, and running along Eighteenth street. 
All of the evidence in the case established conclusively as a 
fact that the plaintiff was thrown as the trailer emerged 
from the curve upon the straight track by reason of the jerk 
which was a physical necessity at that point. Now, by 
reason of these facts it would be a solecism to assume that the 
jury could have possibly considered that the train of cars in 
question ran around that curve or emerged therefrom at a 
rate of speed exceeding fifteen miles an hour. 

Not one of the plaintiff's prayers is addressed to the subject 
of an illegal rate of speed. The plaintiff’s first prayer (R., 
p. 13) refers to: 

‘the negligence of the agents of the defendant in 
driving said car around the curve at Eighteenth and 
U streets, northwest, and at the point where the 
straight track on 18th street begins as described in 
the evidence at an unusual rate of speed.” 

This prayer was granted by the court with the substitu¬ 
tion of the words “a negligent” in place of the words “an 
unusual.” 

The plaintiff’s second prayer (R., p. 14) refers to the same 
subject in these words: 

“and that while he (the plaintiff) was in the act of 
going on the platform, or while on the platform, the 
car was running at an unusual and dangerous rate 
of speed so as to cause a sudden and unusual jerk 

when it entered the straight track on 18th street 

* * *» 

The plaintiff’s third prayer uses the.se words upon the 
same subject (R., p. 14): 

“the defendant knowing that he (the plaintiff) was 
not inside the car, but was standing on the platform, 
was bound to use such care and diligence in rounding 


the curve as reasonable prudence required towards a 
passenger standing upon the platform.” 

The plaintiff’s fifth prayer (R., p. 15) uses these words in 
this connection: 

“he (the plaintiff) does not assume the risks inci¬ 
dent to the unusual rate of speed of such car, and if 
they find from the evidence that the plaintiff was 
standing on the platform of the defendant’s car as the 
same left the curve and entered the straight track on 
Eighteenth street,northwest,described in the evidence, 
and that the car on which the plaintiff was so standing 
entered the straight track on Eighteenth street at an 
unusual rate of speed thereby causing a sudden and 
unusual jerk to the car by reason of which the plain¬ 
tiff. if using due care on his part, was thrown to the 
ground and injured, then they are instructed that the 
plaintiff did not assume, by standing on the platform 
of such car, the risk of such injury resulting from the 
unusual speed and jerk. * * *” 

Without objection on the part of the plaintiff the court 
granted the eighth prayer of the defendant (R., pp. 17-18): 

“8. Tf the jury shall find from the evidence that 
the plaintiff was injured on the occasion in question 
by a lurch or jerk of the street car on which he was a 
passenger, in passing around the curve in defendant’s 
track at the corner of Eighteenth and U streets in the 
city of Washington. District of Columbia, and that he 
did not contribute to such injury by any negligence 
of his own, then the jury are further instructed as 
matter of law that in order to enable the plaintiff to 
recover from the defendant for injuries occasioned by 
any sudden lurch or jerk of the car at the place and 
time in question they must affirmatively find from 
the evidence that such lurch or jerk was an extra¬ 
ordinary or unusual and dangerous one, or was at¬ 
tributable to a defect in the defendant’s track at the 
place in question, or to an imperfection in the said 
car or apparatus, or to a dangerous rate of speed, or 
to the unskilled handling of the car by its motorman; 
and in this connection the jury are further instructed 
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that there is no affirmative evidence before them in 
he case at bar directed to any of the aforesaid last- 
amed matters, save that of the rate of speed at which 

occurred.”"^ R ° lnR a ‘ ‘ hc Ume said Iureh or Jerk 

In view of these facts, it can hardly be claimed that it 
entered the mind of any one, judge, counsel, or jury, that 
any claim was made that the municipal regulation aforesaid 
was violated and that the rate of speed of the car was greater 
than fifteen miles an hour. 


IV. 

Inasmuch as the accident did not occur at a street cross¬ 
ing, the only question is concerning a speed exceeding fif- 
teen miles an hour. 

All questions of negligence were submitted to the jury 
m the fullest possible manner by the prayers of the plain¬ 
tiff, which were granted, and also by the charge of the court 
It is not necessary to reprint the language of the charge here 
but a reference to it at pages 22 to 2o of the record will 
show with what clearness and strength the learned trial 
justice defined the duty of the defendant in running its 
cars on the occasion and at the place in question. The 

ONI.Y SUGGESTION IS THAT, IN THE FACE OF THE EVIDENCE AD¬ 
DUCED BY THE DEFENDANT TO THE EFFECT THAT UNDER THE 
POLICE REGULATIONS .AND UNDER AN ACT OF CONGRESS ANY 
GREATER RATE OF SPEED THAN FIFTEEN MILES AN HOUR WAS 
ILLEGAL, THE JURY NEVERTHELESS WOULD HAVE INTER¬ 
PRETED THE FOLLOWING LANGUAGE (R„ p. 19) ; 

The only duty of the defendant in this regard was 
to then and there run its car according to the degree 
of speed which accommodated the safety of sitting 

« %7 

AS INSTRUCTING THEM TO DISREGARD THE POSITIVE PROVIS¬ 
IONS OF LAW WHICH WERE IN EVIDENCE BEFORE THEM, AND 
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TO FIND, WITHOUT A PARTICLE OF TESTIMONY TO SUPPORT 
THE FINDING, THAT THE CAR WAS RUNNING AT THE TIME 
AND PLACE IN QUESTION AT A RATE OF SPEED EXCEEDING 
FIFTEEN MILES AN HOUR. It IS SUBMITTED THAT THIS IS 
CLEARLY UNREASONABLE. 


V. 

There is no evidence whatever in the record even tending 
to show that the car from which the plaintiff was thrown was 
running at a rate of speed exceeding fifteen miles an hour. 
The only positive evidence as to the number of miles per hour 
the car was going is that of the conductor, who testifies as 
follows (R., p. 11) 

“The train on which the plaintiff was riding, when 
it entered the curve leading from U street into Eigh¬ 
teenth street, northwest, was going at a speed of about 
four or five miles; that as it proceeded through the 
curve, it went about the same speed, but as it left the 
curve and staightened itself out on Eighteenth street, 
it was going about six or eight miles, and that on the 
straight track, as the train was proceeding on up to 
V street, the regular stopping place, it wasn’t going 
over eight miles at the most.” 

The evidence of the defendant (R.. p. 10) tended to prove 

“that the train from the time it left Fourteenth and 
IT streets until the accident happened, was traveling at 
the usual rate of speed and that there was no severe or 
unusual jerk or lunge of the car in which the plaintiff 
was traveling, either in entering the said curve or in 
going around the same, or in emerging therefrom and 
passing onto the straight line of the track on Eigh¬ 
teenth street or thereafter.” 

The evidence offered by the plaintiff (R., p. 6) 

“tended to show that the moment when the plaintiff 
was so thrown from the platform of the car in which 
he was riding, the car was running at a rate of speed 
faster than the usual rate of speed around said curve 




Was , going v f T l fast - ther eby causing an unusual 
“j ,l / n{ te °* the ear to the right as the trailer 
reached the straight track after passing the curve.” 

The evidence of Miss Florine (R., p. 7) was . 

tliought it was faster than it usually went, 
ij. Please indicate to the jury just about how you 
werei thrown forward? Just show it to the jury. y 
A. Just kind of thrown like that (illustrating) • 
not out of my seat, but kind of forward.” ^ ’ 

Another witness (R., p. 7) testified as follows: 

about t fe 0U , te11 US W ^ at ^ anythin & you noticed 
about the way the car went around the curve? 

A. 1 was reading the evening paper at the time 

and as the car hit the turn I was thrown up titis way 

e ( pSh^ntir th 1 “* t back ', 1 did noticed 

nrhrd y Cthrown a off PPed ^ 400160116 a 

to the artion°of 0 ,V ,0t not ? e al ? ything with reference 
tL .strath??."| len “ str aightened out on 

“ \ WplV ' iU hat hav f you t0 sa y about that? 
A. A\ el), after the car took the turn of course it 
had a reaction. * course it 

you n °ti ce that reaction? 

sent ’ TW was ^ tin ? e 1 was thrown from my 
seat. That is, I was shoved forward y 

it * . * * * * * * 

nn 9;. ^ ^ you t f I ! the jury whether or not there was 
anything unusual in the manner in which that car 
went around that curve? 1 car 

“n‘ w he u nly thing 1 reca11 was the speed. 
it Y as !t J> r not an unusual speed? 

. A ; a .“ ttle more speed than I had been accus 
tomed to in riding on the cars. U 

faster? By <UnUSuar do you mean thft t it was slower or 
“A. Faster.” 

The only other witness who testified upon this point was 
the witness who was standing in the unusual attitude de- 
scnbed at page 8 of the record, where he says he 


“was on the step of the rear platform of the motor car 
with his back to the east and holding on to the iron 
support on each side of the step with his hands pre¬ 
paratory to alighting at V street, and that while occu¬ 
pying this position, and just as the car finished 
rounding the curve and entered the straight track 
and as the car at that moment gave a jerk or lunge as 
above described, he saw the body of the plaintiff 
‘shoot’ from the rear platform of the trailer.” 

No unusual significance can be attached to the word “shoot” 
used by this witness. A man losing his balance and thrown 
headlong to the ground from a car platform could appear to 
one in the witness’ situation to be “shot” from the car. 

There were two passengers other than the plaintiff upon 
the rear platform of the car in (jucstion (R., p. 10). 

It is respectfully submitted that, hearing in mind what 
the usual rate of speed is at which cars must round cwrves, 
no one of the jury can have imagined for one moment that 
the speed of the car from which the plaintiff was thrown was 
anywhere near fifteen miles an hour at the time he was so 
thrown. No street car could possibly round a curve at the 
rate of ten miles an hour without jumping the track. 

VI. 

No exception was taken to the charge of the judge. So 
much of it as relates to this particular subject is found in the 
record, pages 22-23, as follows: 

“A common carrier is a public servant. The priv¬ 
ileges of operating over the public thoroughfares carry 
with them the corresponding obligation that it shall 
serve the public; and that, is the primary purpose for 
which it exists. That means all the public—not one 
individual member of it. They have not only the 
right but they are under the duty of operating their 
cars in the manner and according to the speed that 
best conserves the needs and the requirements of the 
traveling public. So that, as has been suggested, dur- 







mg the course of the argument, if a common carrier 
of passengers, such as this street railroad company 

"l thm itS °“? seats for acc °mmoda- 
tion of those who care to nde, so that everybody who 

take it P !T U ar Ca " have a seat if he wants to 
ke it, and if, while seats are vacant, one passen¬ 
ger prefers to ride on the platform instead of occupy¬ 
ing a seat, it is not in the nature of things that he can 

wi^h^eJnrVf' 7^ C0 , mp “ ny t0 °P erate i{ s car simply 
' X " S f afety > all<1 t0 tiie exclusion of the 

to^tbe 7 h ' Ch the ? t , ler P^ngers have with relation 
“ 7 c TP? ,,y ° f ,e *iig carried with reasonable dis- 
j .itch So that it must lie said to vou as a matter of 

com mod ii <-> °” g ff th ® l ' ol,1 P a ny provides sitting ac- 
tommodat'ons within its ear that are available to its 

passengers, when one boards the car as a passenger 

"ho does not choose to avail himself of those accoin- 

SorTV ' “ re r0i ’i dy f ° r h '- m ’ but s,ands on the 

plattorni tie assumes whatever risk (if there be anv 
additional risk) is involved in the riding on the plat¬ 
form when the car is operated with that degree of 

xvhtl p . r , udence and caution ‘hut satisfies the duty 
"hieh the company owes to the passengers who take 

Sn p lir CT ?. ,h ' 


Tins language was accepted by the plaintiffs counsel as 
a satisfactory statement of the law. Upon the argument in 
tins court it seemed to be assumed by the court that this part 
of the charge was correct. There was no suggestion made 
\ counsel for the plaintiff to the court that it failed in any 
respect to state all the law applicable to the particular subject 
to which that part of the charge was addressed. In view of 
this language of the court, and. in the face of the positive 
evidence in the case that it was illegal to go at a greater rate 
of speed than fifteen miles an hour at the locus in quo it 
would seem impossible that any juror could have supposed 
that the cars could legally run at a greater rate of speed than 

fifteen miles an hour provided seated passengers were not en- 
dangered thereby . 



VII. 


As has been said, no exception was taken to any part of the 
charge. The only exception taken to the instruction set 
forth in the record at page 19, which involves the language 
under discussion, was a general exception (R., p. 20.) There 
was no specification of any error. 

If the attention of the learned trial justice had been called 
to tlie language to which objection is now made, it cannot be 
assumed for one moment that he would have ruled that the 
police regulation and the act of Congress in question could 
be violated merely because passengers seated in the car might 
not be injured by such violation. But it is well settled that 

"A party excepting must make his exception so spe¬ 
cific that the matter relied on as error will be apparent 
to his adversary, and to the primary court. For his 
adversary, having his attention directed to the special 
matter relied on as erroneous, has the right and 
privilege of waiving such matter, rather than, by 
insisting on it, incur the hazard and delay of an ap¬ 
peal to a superior tribunal. The court, having its 
attention directed to the erroneous matter, might be 
satisfied of the error into which it may have fallen 
through inadvertence, and could voluntarily correct 
it by a reversal of its rulings, and thus protect the 
party excepting from all injury.” 

I-rvin vs. State, 50 Ala., 181. 

Jacobs vs. Mitchell, 2 Colo. App., 456. 

An exception to a charge of the court should point to the 
very error complained of, that, if committed inadvertently, 
it may be corrected. 

Ellis vs. People, 21 How. Pr. (N. Y.), 356. 

Exceptions to the charge which do not clearly and spe¬ 
cifically point out the objectionable part cannot be sustained. 

In the case of Connecticut Life Insurance Co. vs. Union 
Trust Co., 112 U. S., 250, the appellant had excepted to the 
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modification by the court in its general charge of a particular 
proposition submitted by it without stating specifically the 

modification to which objection was made. The court sav 
(p. 260): J 

“The only exception taken by the defendant to the 
charge was to the charge of the eighth proposition, 
a> modified bv the court and embraced in his general 
charge. The eighth proposition submitted by the de¬ 
fendant was given, in the words already quoted from 
the charge, with the modification, that the jury were 
to determine, on the evidence, whether the insured 
had had the before-mentioned attacks of malarial 
fever, accompanied by cerebral engorgement. That 
modification was entirely proper, since it was the 
province of the jury to determine the weight of the 
evidence. If the subsequent part of the charge, 
which is now referred to as discrediting Dr. Baner’s 
certificate as evidence of the facts stated in it, was re¬ 
garded at the trial as a modification of the defendant’s 
eighth proposition, or as objectionable in itself, the 
exception taken should have been more specific. The 
attention of the court should have been called to the 
particular point by something more definite than the 
general exception taken. Beckwith vs. Bean, 98 
U. S., 284; Lincoln vs. Claflin, 7 Wall., 132; McNitt 
rs. Turner, 16 Wall., 362; Beaver vs. Taylor , 93 
U. S., 46.” 

See also— 

Washington & G. R. Co. vs. Vamell, 98 U. S., 479. 
Burton vs. West Jersey Ferry Co., 114 U. S., 474. 

In Texas 

“all that is required is that general exception be taken 
at the time, with a request for time to prepare a hill 
containing the specific objections, to he prepared be¬ 
fore the verdict is returned, in order that the court 
may have an opportunity to correct the charge, if so 
desired.” 

Phillips vs. State, 19 Tex. App., 158, 165. 



VIII. 


It is a general rule of appellate practice that errors predi¬ 
cated upon instructions will not be considered upon ap¬ 
peal unless first called to the attention of the court below. 
Objections based upon the giving or refusal of instructions 
cannot be raised for the first time on appeal. The reason 
of the rule is to give the trial court an opportunity to cor¬ 
rect its own inadvertent errors, thus obviating the delay 
and expense of an appeal, and to prevent a party from specu¬ 
lating on the chances of a verdict in his favor notwithstand¬ 
ing the error, knowing in the meanwhile that a verdict and 
judgment against him could be reversed. 

Cooper vs. Sillers. 30 App. D. C., 567. 

District of Columbia vs. Dieterich, 23 App. I) C , 
577, 580. 

Norman vs. United States, 20 App. D. C., 494, 497. 

State vs. Fenlason, 78 Me., 495. 

State vs. Beaird, 34 La. Ann., 104. 


So error in failing to define terms used in instructions, 
or in assuming facts to be uncontroverted which are in fact 
controverted, will be deemed waived or abandoned if not 
called to the attention of the trial court. 

Cogswell vs. West St. & N. E. Electric Rg. Co., 5 
Wash., 46. 

Texas & P. Rg. Co. vs. O'Donnell, 58 Tex., 27. 
People vs. Flgnn. 73 Cal., 511. 

Johnson vs. Missouri Pac. Ry. Co., 96 Mo., 340. 


IX. 

Instructions are to be considered together, to the end that 
they may be properly understood; and if, when so construed, 
and as a whole, they fairly state the law applicable to the 
evidence, there is no available error in giving them, al- 




though detached sentences, or separate charges, considered 
alone, may be erroneous or misleading. 

Shaffer vs. United States. 24 App. D. C., 417, 437. 

Hoffinc vs. Ewings, GO Xeb., 729; Caldwell vs. New Jersey 

C °" 47 N ‘ Y ’ 282; Pe °P le McCallam, 103 
* . Y., o87; M ebb vs. 11 ight & jWcslosky Co., 112 Ga 432* 
F™cn4en vs. Dome 188 Ill., 228, affirming 89 III. App.,’ 
KaLlou vs. Andrews Bonking Co., 128 Cal 562- Rich 
ord vs State (Fla.), 29 So, 413; People vs. Lem Deo, 132 
al, 199; Com, vs. Hamer, 13 Pa. Super. Ct, 461 ; State vs. 
II h or ton (Mont.), 63 Pae.. 627; Gray vs. State (Fla.), 28 
So, M \ Howard vs. People, 183 Ill, 852; State vs. Savage, 36 
Or., 191; State, vs. Lee, 58 S. C, 335; Spears vs. State 

n TCV no rn P '»’ 56 8 ' W- ’ 347 ’ Chica Sr° & W. I. R. Co. vs. 

™”' 93 I1] - ; 4 PP'> 247 1 Johnson vs. Johnson, 156 Ind, 
o92; GiU vs. Staylor (Md.), 49 Atl, 650; Southern Ry 
Co. vs. Lynn (Ala.), 29 So, 573; Decatur Car Wheel & Mfa. 

ov sMehaffey (Ala,), 29 So.. 646; Stir her vs. May field. 156 
Ind 375 ,,,. Crow, 90 Ill. App, 628; McNulta vs. 

Jenkins, 91 Ill. App, 309; Claflin Co. vs. Querns, 15 Pa 
■Super. Ct, 464; Kennard vs. State (Fla.), 28 So 858- 
Longley vs. Com-. (Va.), 37 S. E, 339; Texas & P. Ry. Co. 

vs. WmelandAZ C. C. A, 588; 102 Fed, 673; Johnston vs. 
Ihrschberg, 85 Ill. App, 47. 

“The entire instructions upon the measure of dam¬ 
ages must be taken and read together as one charge to 
that question.” Malott vs. Crow, 90 Ill. 

Caldwell vs. A ew Jersey Steamboat Co 47 N Y 282 • 
People vs. McCathm, 103 N. Y„ 587; Webb vs. Wight & 

H eslosky Co., 112 Ga„432; Wadhams & Co. vs. Inman,Pout- 
sen & Co., 38 Or., 143; Com. vs. Warner, 13 Pa. Super. Ct. 
461; State vs. Lee, 58 S. C, 335; Spears vs. State (Tex Cr 

58 ®- 347 1 Chica 9° & W. I. R. Co. vs. Doan, 93 
Ill. App, 247; Pittsburgh, C„ C. & St. L. Ry. Co. vs. Nofts- 




ger, 26 Ind. App., 614; Noble vs. Bessemer Steamship Co. 
(Mich.), 86 N. W., 520; Clisby vs. Mobile & 0. R. Co., 78 
Miss., 937; Price vs. Coblitz, 21 Ohio Cir. Ct. R., 732; 12 
Ohio Cir. Dec., 34; Houston & T. C. Ry. Co. vs. Moss (Tex. 
Civ. App.), 63 S. AV., 894; Southern Ry. Co. vs. Lynn (Ala.), 
29 So., 573; IIearne vs. De Young . 132 Cal., 357; City Coun¬ 
cil of Augusta vs. Thorpe (Ga.), 38 S. E., 389; City of Rock 
Island vs. Starkey. 189 Ill.. 515; Cleveland, C., C. Sc St. L. 
Ry. Co. vs. Keenan, 190 Til., 217; Anderson vs. Union 
Terminal R. Co., 161 Mo.. 411; Citizens' St. Ry. Co. vs. 
Merl, 26 Ind. App., 284; McComick vs. Queen of Sheba Gold 
Min. A* Mill. Co. (Utah), 63 Pae. 820; De St. Aubin vs. 
Marshall Field & Co., 27 Colo., 414; Farmers Sc Traders 
Nat. Bank vs. fll oodell, 38 Or., 294; Ohliger vs. City of To¬ 
ledo, 20 Ohio Cir. Ct. R., 142: 10 Ohio Cir. Dec., 762; Mar- 
corn vs. Raleigh S: A. A. L. R. Co., 126 N. C., 200; Sehvn- 
dorf vs. Griffith, 13 Pa. Super. Ct., 580; Smitson vs. South¬ 
ern Pac. Co., 37 Or., 74: People vs. Emerson, 130 Cal., 562; 
Sharer vs. Dobbins, 195 Pa.. 82; Welsh vs. Com. (Ky.), 60 
S. W., 185; State vs. Miller. 159 Mo., 113; Benedict vs. 
Everard. 73 Conn., 157: Moron vs. Clark , 24 Ind. App., 620; 
Hulett vs. Missouri, K. & T. Ry. Co., 80 Mo. App., 87; 
Fletcher vs. South Carolina <£• G. E. R. Co., 57 S. C., 205; Mc¬ 
Ghee vs. Wells, 57 S. C., 280; Leads vs. Western Union Tel. 
Co ., 57 S. C., 325. 

Cases might be multiplied upon this proposition to an 
almost indefinite extent. A numerous collection of the older 
cases will be found in 2 Enc. PI. & Pr., p. 578. 

X. 

Inasmuch as the charge of the court was the last utterance 
of the court, it controlled all the instructions previously 
given. 

Especial attention in this connection is called to 

THE DECISION OF THIS COURT IN THE CASE OF O’DWYER VS. 

Northern Market Company, 30 App. D. C., pp. 244, 252: 




The prayer granted, the market company on this point was 
too technical and too liable to mislead the jury, but the court 
later on, removed the ambiguity” in its charge. 

See also: 

The Baltimore & Potomac R. R. Co. v. Cumber¬ 
land, 12 Arp. D. C., 598, 608, 609. 

In the case of Goetz, respondent, vs. The Metropolitan 
Street Railway Company, 54 App. Div. (N. Y.), p. 365, a 
charge of the law applicable to the particular case was made 
by the trial justice to the jury. Thereupon at the close of 
the main charge the counsel for the defendant requested the 
court to further charge the jury in a certain way which re¬ 
quest the court granted, and charged in a manner incon¬ 
sistent with a portion of the main charge. The court held : 
That in so far as the main charge was inconsistent with the 
charge made at the close thereof at the request of the de¬ 
fendant, the latter charge must be considered as controlling 
The court say (p. 369) : 

It is apparent that the portion of the charge just 
referred to, being a part of the main charge, was in¬ 
consistent with the portion first alluded to, which was 
made at the request of the defendant at the close of 
the mam charge, and under such circumstances we 
think the final instruction, in so far as it was incon- 
wtent with what had therefore been said, qualified 
the former to that extent and was the one which was 
to govern the jury in their delibei'ations” 


XI. 

In determining whether or not instructions are erroneous, 
and, if erroneous, whether or not the error was prejudicial' 
the court may look to the evidence brought up in the record! 
Bradshaw vs. Mayfield, 18 Tex., 21. 

Texas & P. Ry. Co. vs. Neill (Tex. Civ. App.) 30 

S.W.,369. y)i 
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The correctness of an instruction must be determined in 
connection with the facts of the case as presented by the 
evidence, and it should be held correct if it would produce 
the proper result upon the facts of the case, whether tech¬ 
nically or abstractly accurate or not. 

Thompson vs. Thompson , 9 Ind., 323; Keyser vs. Kansas 
City, J. & C. B. R. Co., 56 Iowa, 440; Kettry vs. Th umma, 
9 Ind. App.j 498, 500; Rosenthal, Meyer & Co. vs. Middle- 
brook, 63 Tex., 333; State vs. Ellick, 60 N. C., 450; Upson 
vs. Romford, 29 Ala., 188; Dill vs. Camp, 22 Ala., 249; Be- 
lote vs. State, 36 Miss., 96; Maurer vs. Miday, 25 Neb., 575; 
Lehman vs. Warren, 53 Ala., 535; South & North Alabama 
R. Co. vs. 11 ood, 71 Ala., 215; Fulton Ins. Co. vs. Goodman, 
32 Ala., 108; Miller vs. Jones' Adm’r, 29 Ala., 174; Waters 
vs. Spencer, 22 Ala., 460; Kirkland vs. Oates, 25 Ala., 465; 
Berry vs. Ilardman, 12 Ala., 604; McBride vs. Thompson, 
8 Ala., 650; Eskridge vs. State, 25 Ala., 30; Notes vs. State, 
2b Ala., 31; Jones vs. Davis, 2 Ala., 730; Lockwood vs. 
Nelson, 16 Ala., 294; Alexander vs. Alexander, 71 Ala., 295; 
Patmore vs. State, 29 Ark., 248; Adams vs. State, 22 Ga., 
417; Sword vs. Keith, 31 Mich., 247; People vs. Kelly, 28 
Cal., 424; Worden vs. Salter, 90 Ill., 160; People vs. Scott, 6 
Mich.. 287; Botsford vs. Kleinhans, 29 Mich., 332; City of 
Wyandotte vs. White, 13 Kan., 146; State vs. Johnson, 8 
Iowa, 524; Cohron vs. State, 20 Ga., 752; Moore vs. Missouri 
Poe. Ry. Co., 73 Mo., 438; Brumagim v. Bradshaw, 39 Cal., 
24; • State vs. Rhodes, 44 S. C., 325; Russell vs. Phelps, 42 
Mich., 377; Angell vs. Rosenburg, 12 Mich., 241; Brownlee 
vs. Martin, 21 S. C., 392, 400; Rogers vs. Wallace, 10 Or., 
387; Williams vs. Barksdale, 58 Ala., 288; Stillwell v. Gray, 
17 Ark., 473; Souvais vs. Leavitt, 50 Mich., 108; Peck vs. 

Carmichael, 9 Yerg. (Tenn.), 325; Skates vs. State, 64 Miss., 
644; Sykes vs. People, 127 Ill., 117; Amos vs. Buck, 75 Iowa, 

651; Texas & P. Ry. Co. vs. Wright, 62 Tex., 515; Bonner 
vs. Moore, 3 Tex. Civ. App., 416; Price vs. Johnson County, 
15 Mo., 433; Hall vs. State, 8 Ind., 439; Fitzpatrick vs. State, 
37 Ark., 238; Delaware River Steamboat Co. v. Burlington & 


B. Steam, Ferry Co., 81 Pa., 103; State vs. Kinkead, 57 Conn., 
173, 181; Holterhoff vs. Mutual Ben. Life Ins. Co., 3 Am. 
Law. Rec. (Ohio), 272; State vs. Robbins, 48 N. C., 249; 
Casco Bank vs. Keene, 53 Me., 103; Blake vs. Irish, 21 Me., 
450; Merrill vs. Inhabitants of Hampden, 26 Me., 234; Boo- 
bier vs. Boobier, 39 Me., 406; Chicago West Div. Ry. Co. v. 
Mills, 105 Ill., 63; Collins vs. Richmond Stove Co., 63 Conn.. 
356, 360; Mate vs. Tilly, 25 N. C., 424. 


It would seem to be the law in this jurisdiction from an 
unbroken line of authorities that a passenger who voluntarily 
takes his stand upon the platform when there are vacant 
seats within the car assumes all the risks of that position. In 
the case of Sullivan vs. Capital Traction Company, Wash¬ 
ington Law Reporter, vol. 38. p. 74, this court say on this 
point: 

“He (passenger, plaintiff) had taken this position 
in order that he might smoke; not because the car 
was crowded or because he could not secure a seat 
inside. While it was not contributory negligence 
per sc for him to take that position, yet he assumed all 
the additional risks attendant upon the dangerous 
place selected.” 

In the opinion the court quote from the case of Harbison 
vs. The Railroad Company, 9 App. D. C., 60, as follows: 

“The true rule surely must be that whilst a pas¬ 
senger may ride on the platform, step or foot-board 
of a car with the express or implied consent of the 
carrier without incurring the imputation of contribu¬ 
tory negligence as matter of law he thereby, however, 
assumes the increased risk that may result therefrom 
in the ordinary course of things when the car is prop¬ 
erly driven or managed. If hurt during the period 
of this exposure he must, in order to recover, show 
affirmatively that the accident was caused in whole or 
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in part by some negligent act of the carrier. McAfee 
vs. Iluidekoper, 9 App. D. C., 36; Adams vs. W. & Q. 
R. R. Co., 9 App. D. C., 26.” 

The question recurs, then, as to the standard of diligence 
which is to be applied. Is this standard to be established by 
the position of the passenger who persists in standing on the 
platform although there are seats inside, or is it th* position 
of the passenger who is in a seat? It would seem that the 
opinion of this court in the case of Washington & George¬ 
town Railroad Co. vs. If right, 7 App. D. C., 295, is conclu¬ 
sive on this point. These street railroads are for the service 
of the general public. They run on definite and approved 
schedules upon which the public have a right to rely. They 
are authorized to go not more than fifteen miles an hour be¬ 
tween crossings and not more than six miles an hour at cross¬ 
ings, and the public have the right to require them to main¬ 
tain their schedules at approximatelg those speeds. Now. if 
a passenger, by volant aril g taking and retaining a dangerous 
position from which the company is powerless to move him, 
can by the mere taking of such position abolish the schedules 
of the company, destroy its right to go within legal speed 
limits, and bring down the rate at which the car is traveling 
to a rate which will make it safe for him to occupy unneces¬ 
sarily a position which is dangerous even at a legal speed, 
BVTONLYDANGEROUS TO HIM BECAUSE HEWJLL NOT GO INSIDE 
THE CAR, THEN IT WOULD SEEM THAT THE RIGHTS OF THE 
MAJORITY ARE SUBJECT TO DESTRUCTION BY THE CAPRICE OR 
RASHNESS OF THE INDIVIDUAL PASSENGER. 

A striking example of what a rash passenger will do is 
furnished by the testimony in this case. It appears from the 
record (R., p. 8) that one of plaintiff's witnesses, before the 
plaintiff himself was thrown and consequently at least before 
the car had emerged from the curve, was standing on the 
lower step of the platform with his face towards the car. in¬ 
tending to swing off backwards whether the car stopped or 
not at V street. Did this particular passenger have the right, 









by assuming this position, to require the car to adjust its 
movements to his safety? Because the plaintiff, before the 
car entered the curve at all, chose lo go out on the platform 
and s and there, on his theon- of the case, or, on the defend¬ 
ant s theory of the ease, to stand on the platform the whole 
ime of the trip until he was hurt, were the rights of other 
passengers within the car with respect to rapid transit limited 
h the conduct of the plaintiff? There can bo no escape 
from the log.c of the position. Tine standard ok the com- 
PANY s DILIG1 5NCE must be fixed either by the rights of 
PASSENGERS SEATED WITHIN THE CAR OR BY THE RIGHTS OF 
THE MAN WHO REFUSES TO TAKE A SEAT AND PUTS HIMSELF 
IN A DANGEROUS POSITION ON TIIE PLATFORM. 

It must be remembered that we are not discussing here 

, >e . T e f°, n °j ! he cnn >^ntory negligence of passengers, 
but the duty of the earner to passengers who voluntarily and 

unnecessarily put themselves in dangerous positions on the 
cars. 

Counsel regret that the haste with which this supplemental 
brief has been prepared has necessarily prevented them from 
quoting more fully from the authorities hereinbefore cited 
lo do so. however, would have required very much more 
time than was at the disposal of counsel, and would have 
swelled this brief into a book. If the court will give the 

necessary time, counsel will be glad to digest these authori- 
ties carefully and fully. 

Counsel for the appellee filed their brief several days be¬ 
fore the case was called for argument. Thev did not receive 
a copy of the appellant’s brief until the afternoon of the day 
preceding the argument. For that reason the brief of the 
appellee was written at large, and only upon conjecture as to 
what would be urged in the brief of the appeliant. Upon 
the opening argument of the cause before this honorable 
court the learned junior counsel for the appellant confined 
himself almost entirely to the propositions which are dis- 
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cussed in this supplemental brief, and all the questions asked 
by the court, both of the said junior counsel for the appel¬ 
lant and of counsel for the appellee during his argument, 
were addressed to the same subject. In the concluding argu¬ 
ment the senior counsel for the appellant spoke to other 
assignments of error which had not been noticed in the argu¬ 
ment of the junior counsel. Counsel for the appellee had no 
opportunity to reply to the arguments upon these other as¬ 
signments of error. If, therefore, the court should meet with 
any difficulty with respect to these other assignments , counsel 
for the appellee urgently request that they may he allowed a 
hearing upon those points as to which they have had no 
hearing. 

It is respectfully submitted that there is no error in the 
record, and that the judgment appealed from should be 
affirmed. 

R. Ross Perry, 

R. Ross Perry, Jr., 

G. Thomas Dunlop, 

Counsel for Appellee. 
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BRIEF ON BEHALF OF APPELLANT IN REPLY 
TO THE SUPPLEMENTAL BRIEF FILED ON 
BEHALF OF THE APPELLEE. 


Counsel for the appellant have been served with a twenty- 
page supplemental brief on behalf of the appellee which is 
t 1 talioizod. A perusal of this brief fails to disclose a 
single sentence hearing upon the point which appellant's 
counsel understood was to he the subject of a supplemental 
brief on l>ehalf of the appellee and to file which leave of court 
was obtained. The point referred to was whether if the 
charge of a court in substance repeats certain prayers granted 
by the court to which exception was duly taken, such excep¬ 
tion must be renewed to the portion of the charge containing 
such repetition. 
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Appellant's counsel, however, desire to reply briefly to one 
or two suggestions in the supplemental brief. Preliminarily, 
it may be remarked that the record does not show that any 
instruction was requested by the defendant below to direct 
the jury to render a verdict for the defendant upon the whole 
testimony. Counsel for the appellant, of course, do not 
11) at such an instruction was requested, but do say 
that it was a formal request: that no point was made with 
reference to any lack of evidence of the negligence of the 
defendant company and that no reasons were given for such a 
request, nor any argument made thereon. And this was 
necessarily so because counsel for defendant could not, under 
the evidence offered by the plaintiff, contend that there was 
no uncertainty as to the non-existence of negligence on the 
part of their client, for “whenever there is anv uncertainty 
as to the existence of either negligence or contributory negli¬ 
gence the question must be left to the jury” (Railroad v #. 
Golwav, 6 App. D. C., 143. 165, and cases cited.) 
( ounsel further say that tin* absence of such an instruction 
from the record precludes this court from considering such 
an instruction. Again, on page 8 of the supplemental brief, 
appellee’s counsel state in italics that “no street car could 
possibly round a curve at the rate of ten miles an hour with¬ 
out jumping the track.” No evidence as to such a fact is in 
the record, nor does the experience of counsel writing this 
brief suggest that such statement is correct. This assertion 
wilt be considered further on, however. 

Again, it is the impression of appellant's junior counsel 
that his opening argument was principally directed to the 
proposition contained in appellant's principal brief, that the 
court below erred in instructing the jury that the railway 
company owed only a duty to seated passengers, etc. 

In reply to the supplemental brief of appellee, two points 
present themselves for brief consideration. 







Excess of the maximum rate of speed prescribed by munic¬ 
ipal ordinance for a street railway is not the criterion of 
negligence. 

Ihe criterion to guide the jury in saying whether or not 
a defendant corporation in any given case, such as the case 
at bar, is negligent with reference to the speed and operation 
of the car is: Did the agents of the defendant in running 
the car do what an ordinarily reasonable and prudent man 
would do under the circumstances of that case? If the car 
was run at the point in question at a rate of speed which was 
faster than usual, and that rate was not one which an ordi¬ 
narily prudent man under the circumstances of the case 
would run that car, then the defendant was negligent; other¬ 
wise, not. When, as in this case, the evidence shows that 
the car was going very fast (testimony for the jury alone to 
consider on the question of negligence, R. R. Co. vs. Ashline, 
1/1 Ills., 313, 317), that it was run at a speed faster than 
usual and that the jerk or lunge of the car was unusual, and 
more severe than customary, then there was evidence before 
the jury from which they might find that an ordinarily pru¬ 
dent man would not run the car at that unusually fast rate 
of speed causing an unusual and excessive lunge or jerk, and 
if they so found, then the defendant would be negligent. 
Ihe case was tried on this theory (afterwards limited by the ' 
court to the safety of seated passengers), as is well shown by 
the defendant introducing evidence to meet that situation 
tending to show that the car rounded the curve in question at 
the usual and ordinary speed and that there was no unusual 
or extraordinary jerk or lunge of the car at that point, and 
that the same was not running very fast. This was done, of 
course, to refute the plaintiff’s case and for the purpose’ of 
arguing to the jury that because the speed of the car at the 
point in question was not unusually fast, and that there was 




no excessive jerk or lunge, the defendant company had oper¬ 
ated its car in the same wav that an ordinarily reasonable 
and prudent man would operate it. and therefore was not 
* negligent. 

The court, in its charge, so presented the question to the 
jury, with the exception hereinafter stated. Thus, on page 
22 of the record, it appears that the court said to the jury, 
referring to the defendant company: 

“And whether or not it was negligent depends upon 
the criterion that I have already pointed out—whether 
or not the manner in which the car was taken around 
the curve at that time and under those circumstances 
was such a manner as a man of reasonable prudence 
and caution would have adopted if he had taken it 
around the curve. 

“If it was. then the company was not negligent in 
adopting that method and that manner. If it was 
not. if it was being operated around the curve at a 
speed greater than a man of ordinary prudence and 
caution would have taken it around at under all the 
circumstances at that moment, then it was negligent 
for the company to operate it with that degree of 
speed.” 

If the court had not qualified this definition no fault could 
he found with that part of the charge, but in charging the 
jury further (Rec., p. 2d) that the plaintiff assumed any risk 
“involved in the riding on the platform when the car is 
operated with that degree of care, prudence, and caution that 
satisfies the duty which the company owes to the passengers 
who take their places in the seats that it provides for them 
within the car,” the court, in connection with the prayer of 
the defendant given to the jury wherein the duty of the de¬ 
fendant as to the speed of its cars was limited to seated pas¬ 
sengers (Rec., pp. 19, 20), in effect told them that what he 
meant was that the company would not be negligent if they 
found that the speed in which that car was taken around the 
curve was at such a rate as accommodated the safety of pas¬ 
sengers seated within the car. In other words, that before 
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the company could be found negligent they must find that 
seated passengers were in danger by reason of the unusually 
hist rate of speed shown by the plaintiff’s evidence This we 
submit, was error, which was duly excepted to when the 
prayer referred to was granted by the court. 

The part that the violation of the municipal ordinance 
[•lays n, a case of this kind is merely, we submit, that if a 
violation of the ordinance Iw shown it is then a piece of 
evidence to lie considered by the jury on the question of 
negligence, which may or may not be conclusive To illus¬ 
trate: The court will take judicial notice of the fact that 
t lore ate curves in the city streets where no street cross¬ 
ings exist, such as one approaching Columbia road going 
toward the city from Rock Creek bridge. This curve is in 
t ie county, and there is no street crossing there. Under the 
municipal ordinance a car might round that curve at as,wed 
i teen miles an hour. Tf the statement, on page 8 of the 
supplemental brief that no street car could possibly round 
a curve at the rate of ten miles an hour without jumping the 
track be a fact, then a very dangerous speed might be reached 
and yet be well within that allowed by the municipal ordi¬ 
nance. It will hardly be claimed, we think, that if the de¬ 
fendant ran its car around such curve at ten or twelve miles 
an hour so that the car jumped the track, it would not be 

, ", eglRent because the municipal ordinance was not 
violated. 

The conductor of the defendant (Ree., p. 11) testified that 
as the car left the curve and straightened itself out on Eigh¬ 
teenth street it was going about six or eight miles an hour 
I aken m connection with the plaintiff’s evidence that the car 
was going ,-ern fax!, the jury might lielieve that it was run¬ 
ning at a speed of eight miles an hour or more as it was leav¬ 
ing the curve and straightening itself out. According to the 
statement of appellee’s counsel above referred to. and the 
evidence of the conductor, the car was running at a rate of 
speed while leaving the curve within two miles of the point 
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where it would jump the track, and yet, as claimed by ap¬ 
pellee’s counsel, within seven miles of the speed allowed by 
the municipal ordinance. 

We do not admit that a speed of more than six miles was 
permissible around this curve, inasmuch as it was at a street 
crossing, to which the six-mile limit applied (see our prin¬ 
cipal brief and article 10. section 24, Police Regulations. 
Rec., p. 12); but if the contention of the learned counsel 
for the appellee is correct, that at that particular point at 
which the accident occurred fifteen miles an hour was al¬ 
lowed by municipal ordinance, then the defendant company 
could increase the speed of its car from six miles on the curve 
to fifteen miles upon leaving the curve without violating the 
municipal ordinance; and vet to do this it would likelv cause 

* c 

such a jerk of the car as to be dangerous to all passengers 
therein and thereon. From the above suggestions we think 
that it is clear that the municipal ordinance is not the crite¬ 
rion of negligence. Authorities sustain this contention. 

Thus in Atherton vs. Tacoma Railway & Power Company. 
30 W ash.. 395, at page 402. the court said: 

“But some of the instructions given at the re¬ 
quest of the defendants do not seem to be in accord 
with the decisions announced by this court. Instruc¬ 
tion No. 1. given at the request of the defendants, 
directs, if tin* jury find the speed of the car was 
within nine miles,—the limit of the ordinance,—and 
the hells were rung, they must find for defendants. 
Whether the rate at which the car is running is neg¬ 
ligent. must he found in view of all the surrounding 
circumstances. Safety in speed is relative, and de¬ 
pends on the facts in the case, and. trhere they are 
disputed, it must be submitted to the jury. The 
jury had already been correctly instructed on the 
effect of the ordinance as a rule of care in the oper¬ 
ation of the cars, but the duty imposed on the defend¬ 
ants was reasonable care in the rate at which its car 
wa« running in view of all the facts occurring at the 
time of the accident.” 





Again, in Laufer vs. Bridgeport Traction Company, 68 
onn., 47f>; 37 L. R. A., 533, it was said (L. R. A., p. 537) : 

i •T , l e defendant asked the court to hold that the 
t^s'ature, hy section 13 chap. 169. Puli. Acts 
I *93, had established lo miles an hour as the maxi¬ 
mum rate of speed for electric cars in any town or 
city street, and that any rate of speed less than that 
could not be considered a reckless rate. The court 
did not so hold We think the court held rightly 
I he legislature by the section named did not mider- 
<ike to fix any rate of speed for electric cars It con¬ 
ferred power on local authorities to regulate the speed 
of such cars in their streets, with the restriction that a 

greater rate than the one named should not l>e al¬ 
lowed. 

Again on page 539: 

In every ca<e where the inquiry is whether or not 
]\ par / v ha* ac ted with due care, the trior must apply 
, of r J he ordinarily prudent man. Farrell 

H aterbury Horse R . Co., 60 Conn., 239, and 259.” 

AVc would suggest that such an ordinance is passed pri¬ 
marily for the protection of vehicles and pedestrians in and 
upon the streets and not for passengers on the cars, and this is 
demonstrated by the fact that the speed of the cars at street 
crossings is reduced to six miles an hour, although upon a 
straight track such a reduction would be entirely unneces¬ 
sary for the protection of passengers on the cars. 


The charge of the court below was not inconsistent with 
the doctrine announced by the defendant’s prayer on panes 
19 and 20 of the record. 

When the court said to the jury that the plaintiff assumed 
whatever risk was involved in riding on the platform when 
the car was operated with that degree of care, prudence, and 
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caution that satisfied the duty which the company owed to 
passengers taking their places in the seats provided for them 
in the car. lie but repeated his ruling in the prayer referred 
to. He did not tell the jury that he meant simply hv that 
expression in his charge that the plaintiff assumed the risks 
incident to the defendant‘s operating the car with reference 
to the obligation it owed to the passengers seated within to 
carry them to their destination with a reasonable degree of 
dispatch: they were instructed by this charge that the plain¬ 
tiff assumed the risk in riding upon the platform when the 
car was operated with the care, prudence, and caution which 
the company owed to seated passengers. And that duty 
which the company owed to passengers as mentioned in tin* 
language of the court used in this charge, the jury must 
have understood to mean the duty defined in the prayer re¬ 
ferred to (Rec., p. 10) which reads as follows: “ The only 
(tutu of the defendant in this regard was to then and there 
run its car according to the degree of speed which accommo¬ 
dated the safety of sitting passengers.*’ and again “then the 
plaintiff took the chances of being injured that were in¬ 
volved in the position that he stood in. under any rate of 
speed that was sufficiently slow to accommodate the safety of 
seated passengers, and if the jury shall find from the evidence 
that at the time and place in question the rate of speed of the 
defendant’s car was sufficiently slow to accommodate the 
safety of passengers sitting within the body of said car. then 
their verdict should be for the defendant.” so that the court 
merely reiterated its former ruling when referring to the 
question of contributory negligence of the plaintiff; and this, 
notwithstanding that the learned counsel for the appellee, 
on page 19 of his supplemental brief, says: 

“Tt must bo remembered that we are not discussing 
here the question of contributory negligence of pas¬ 
sengers. but the duty of the carrier to passengers who 
voluntarily and unnecessarily put themselves in dan¬ 
gerous positions on the cars.” 
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I he passage from the charge just above quoted, and the 
prayer of the defendant referred to, must be taken together 
as defining the duty of the railroad with reference to its 
speed and the risk which the court instructed the jury that 
the plaintiff was assuming by being on the platform.' (See 
authorities cited on page 13 of the supplemental brief of ap¬ 
pellee.) 

-Appellant’s counsel, while appreciating the able and full 
discuss,„„ of the other matters contained in the supplemental 
brief, nevertheless do not consider that those matters bear 

sufficiently upon the case at bar to prolong this reply brief 
by a discussion thereof. 

Counsel desire to refer the court to R. R. Ashline, 171 
Ills., 313, 317, rnpra, and Ry. Co. v*. Clark, 108 Ills.. 113, 
11 (, m support of the admissibility of the evidence offered 
and excluded to prove that plaintiff was a man of careful 
habits in riding upon the cars of the defendant, in the ab- 
sencc of testimony as to what he was doing at the time of the 
accident. This point is discussed in the principal brief, but 

the above cases have just come to the attention of the under- 
signed. 

Respectfully submitted, 

Alexander Wolf. 
Charles L. Frailey. 

A. S. Worthington. 
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I. 

There seems to be some confusion with respect to the radi¬ 
cal question to be decided in this case. That question is this: 
The law’s standard of diligence is the conduct which the 
aveiage reasonable and prudent man adopts under given cir¬ 
cumstances. Therefore the given circumstances are of vital 
importance in the application of the standard. 

Is this standard fixed by the rashness or caprice of a pas¬ 
senger on the car of a street railway company who will not 
take the seat provided for him within the body of the car, 
but will persist in assuming a dangerous position on the plat, 
form of the car? If so, the standard is one that shifts in¬ 
definitely. The conductor of the car would have to abandon 




the duties which he owes to the great body of the passengers 
seated within the car, and attend almost exclusively to the 
proper adaptation at different moments (as the car pro¬ 
gresses on its course) of the motion of the car to the safety 
of persons who get on the car at the different street crossings, 
decline the safe place offered for them in the seats of the 
car, and adopt positions of more or less danger on the plat¬ 
forms. 

JN on constat that the j>ersons so adopting these dangerous 
positions intend to remain on the car farther than the next 
street crossing. Nevertheless, the conductor, in order to ac¬ 
commodate the motion of the car to the safety of such pas¬ 
sengers, must watch their motions from crossing to crossing, 
although he cannot tell where they intend to get off, and 
must carefully see to it that at no place along the route the 
car exceeds a rate of speed greater than that accommodated 
to the safety of such passengers, although at no point along 
the route the car may have taken on an illegal speed, and 
although at every point along the route it may have been 
run at a rate of speed which was adequate to the safety of 
those sitting within the car. 

In the note to the case of Lousiville & Nashville R. Co. vs. 
Hale, 42 L. R. A., p. 293, the writer considers, at page 294. 
the duties which are imposed by law upon a street railway 
company to see that its passengers are in a place of safety 
before the cars are started. 

In the case of Miller vs. St. Paul City R. Co., 66 Minn., 
192, it is laid down that while as a general proposition it is 
not negligence to start a car before a passenger is seated, due 
caie in starting it must be observed so as to allow passengers 
a reasonable opportunity to get safely on board. 

In the case of Dougherty vs. Missouri R. Co., 81 Mo., 325, 
it is stated that while a street railway company is not an 
insurer of the safety of passengers on its cars, it is bound to 
exercise due care and vigilance in transporting them, and 
should allow them reasonable time to enter and take a seat 
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if there be one, or reasonable time to seize tho straps fur- 
nished for passengers when standing. 

In the case of Anacostia & P. R. Co. V8 , Klein, 8 App. 
H. C., 75, it is said that where a passenger signals a street 
car in order to take passage, and the conductor sees him and 
causes the car to be brought to a stop that he may enter it, it 
is the duty of the conductor to hold the car and not permit 
it to start until the passenger has at least reasonable time to 
take a safe position inside, failure to perform which con¬ 
stitutes negligence which will render the street car company 

liable tor injuries to the passenger caused by the premature 
starting of the car. 

In the case of Akersloot vs. Second Ave. R. Co., 131 N. Y., 
*>99, it is said that it is the duty of the conductor of a street 
car to see that a passenger lawfully entering the car is in a 

place of safety before giving the signal to the driver to pro¬ 
ceed. 

In the case of West Chicago Street R. Co. vs. Craig, 57 
III. App., 411, it is said that a street railway company is 
liable to a passenger who is thrown down and injured by the 
starting of the car before he lias reached a seat, unless human 
care and foresight could not have prevented such injury. 

It is not necessary to multiply authorities on this point. 
The law enforces upon a street railway company the duty of 
not starting its car until the passenger is at least within the 
ear. Many authorities go so far as to hold that the car must 
not be started until the passenger has had an opportunity to 
take a seat. 

Surely there must be some reciprocity in this connection. 
When the carrier offers a place of safety to the passenger 
within the body of the car, the passenger is at least under 
an obligation to take that place of safety. If he deliberately 
elects not to take the place of safety, it would seem unreason¬ 
able that by this act he could compel the street railroad com¬ 
pany to abandon the obligations which it owes to the pas¬ 
sengers within the body of the car to transport them accord- 



ing to legal rate* of speed and approved schedules and turn 
its attention exclusively to the safety of the passenger who 
unnecessarily and voluntarily elects to remain in a phicc of 
danger. 

II. 

The standard imposed by the rashness or caprice of the 
passenger who will put himself in a dangerous position out¬ 
side of the body of the car imposes upon the conductor of 
the ear an exclusive duty toward said passenger which is not 
consistent with the performance by the conductor of his gen¬ 
eral duty toward the traveling public. As has been said, the 
conductor cannot know how long a passenger who persists 
in standing upon the platform will remain upon the car. 
He may at any moment go inside. He may get off at the 
next street crossing. If the conductor is under a legal obliga¬ 
tion to accommodate the movements of the car to the safety 
of this shifting passenger, be cannot perform his other duties 
in connection with passengers sitting within the car. 


in. 

The charge of the court, which was not excepted to by 
the plaintiff, told the jury explicitly as follows (R., p. 22) : 

“A on will understand that unless you find from 
the evidence that the defendant was negligent in the 
manner of the operation of its car about this particu¬ 
lar curve, you need not go any farther with the case 
at all; because unless it was negligent it violated no 
duty to anybody, and there could not be any recoverv 
against it. And whether or not it was negligent de¬ 
pends upon the criterion that I have already pointed 
out—whether or not the manner in which that car 
was taken around the curve at that time and under 
those circumstances was such a manner as a man of 
reasonable prudence and caution would have adopted 
if he had been taking it around the curve. If it was, 
then the company was not negligent in adopting that 
method and that manner. If it was not, if it was 





being operated around the curve at a speed greater 
tnan a man of ordinary prudence and caution would 
na\e taken it around at, under all the circumstances 
‘it tnat moment, then it was negligent for the com¬ 
pany to operate it with that degree of speed.” 

This instruction was accepted by the plaintiff as the true 
rule of law. 

It is said, however, that the trial justice committed error 
l>ecause, in granting the prayer of the defendant (R„ p. 
19), the court used this language: 

“Therefore, the jury are instructed that if they 
shall find from the evidence that at the time and place 
in question the plaintiff left his seat as aforesaid and 
proceeded to and stood upon the said platform as 
aforesaid, and that the rate of speed which the de¬ 
fendant. adopted in rounding the curve in question 
was such as fully accommodated the safety of the pas¬ 
senger who were seated, then the defendant did* not 
owe the duty to the plaintiff of running slower in 
order to make him safe, just because the plaintiff chose 
to stand upon the platform. The only duty of the 
defendant in this regard was to then and there run 
its car according to the degree of speed which accom- 
mounted the safety of sitting passengers.” 

It is urged that this instruction allowed the jury to find 
that, even though the evidence showed that the defendant 
ran its car at a rate of speed exceeding the legal limits, yet 
if no passenger seated within the car would have been en¬ 
dangered by such illegal rate of speed, then the defendant 
was not guilty of negligence. It appeared from the evidence 
that the poliee regulations of the District of Columbia for¬ 
bade a street car company from running its cars within the 
limits of the city at a greater rate of speed than twelve miles 
an hour, and beyond the limits of the city (where the acci¬ 
dent in question occurred) at a greater rate of speed than 
fifteen miles an hour. This court has decided that a viola¬ 
tion of such regulation would have been negligence in law. 
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Now, the only question in this connection is as to whether or 
not it can be reasonably assumed by the appellate court that 
the jury, with the regulations in question in evidence, would 
have concluded from the said language of the trial justice 
that he meant to tell them that the car could have been run 
at an illegal rate of speed if they should find that such an 
illegal rate of speed would not have put in jeopardy passen¬ 
gers seated within the car. 

This question has been so fully treated in the first sup¬ 
plemental brief that it is not necessary to enlarge upon it 
here. The court in its charge, unexcepted to, had told the 
jury that the criterion of diligence was the conduct which a 
reasonable man would have adopted under all the circum¬ 
stances of the case. Therefore the question must revert to 
the crucial point as to what was a reasonable rate of speed 
at the time and place in question. Was it a prudent rate 
of speed with respect to persons in the body of the car? Or 
must the criterion be furnished by the rash or capricious 
man who puts himself in a place of danger? 

The question cannot be diverted to the unreasonable as¬ 
sumption that the jury understood from these instructions, 
taken together, that the defendant might with impunity 
have violated the police regulations provided such violation 
would not have been dangerous to persons seated within the 
car. 


IV. 

The instructions of the court upon the subject of con¬ 
tributory negligence were unobjectionable and are as follows: 

“It has been said, through the medium of one of 
the special instructions, that the mere fact that the 
plaintiff rode upon the platform does not, as matter of 
law, constitute him guilty of contributory negligence. 
You observe that the charge contains the phrase ‘as 
matter of law.’ Conduct of some kind may be so 
negligent that on the face of it no reasonable man 



n?. U ?, eve !" a ^°P t , ll > under any circumstances at all. 
that kind of conduct is negligent as a matter of law. 
Conduct of other kinds may be such as that a reason¬ 
able man would adopt it sometimes, and would not 
adopt it under other circumstances. Therefore, the 
law cannot decide those cases. It must leave them 
to the jury to decide as questions of fact. Now, this 
is one of that class of cases. Sometimes a jury might 
think, as matter of fact, under certain conditions, that 
it was negligent for a man to ride on the platform 
when he could get a seat inside. At other times a 
jur\ might say that by virtue of the environment it 
was not negligent for a man to ride on the platform 
when he could get a seat inside. Therefore, in this 
class of cases the law leaves that question to the de¬ 
termination of the jury as a question of fact. And, 
therefore, while it is not as a matter of law negligent 
or a passenger to ride on the platform when he can 
have a seat, yet it is a proposition of fact that must 
be submitted to the jury for (hem to decide, as a ques¬ 
tion of fact, whether or not, under the particular cir¬ 
cumstances of the case that they have in hand they 
believe it was negligent for the particular person to 
' .cpi" 110 I’b'tform when he could get a seat. 

that you will determine, as I have already said, 
bv looking with particular detail into all the circum¬ 
stances of the particular case, this case, and weigh¬ 
ing the conduct of the plaintiff as illuminated by the 
surrounding circumstances against the standard that 

“ a ' e 2,i .y ^ lven you as the criterion of negli¬ 
gence. That is to say, having determined what all the 
tacts were, what the surrounding details of fact were 
say to yourselves: ‘Would a man of reasonable p^ 
dence and caution, a man as old as he was, at this 
time of night and with all the other circumstances, 
a man of his agility or the lack of it, whatever it mav 
be—would a man of reasonable prudence and caution 
under all the circumstances, have ridden on the plat- 
form as he did?’ 1 

“If you say: ‘Yes; a man of reasonable prudence 
and caution would have done it,’ then it was not negli- 

1 11 . 1 • ^ if you say: ‘No; 

under all tlie circumstances a man of reasonable pru- 
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denec and caution would not have ridden on the plat¬ 
form like he did,’ then you would have to say to your¬ 
selves that he was negligent. And then if you find 
that he was negligent hv being on the platform, yet 
although you find that the company was negligent in 
operating its ear around the curve in the manner that 
it did operate it, then, you see, you would have both 
of them at fault; and then, it would be impossible to 
say that the accident had occurred through the fault 
of the company as distinguished from the fault of 
the plaintiff. Under those circumstances he could not 
recover; because it is the unvarying rule that even 
though the defendant may be negligent, if the plain¬ 
tiff is also negligent and his negligence directly con¬ 
tributes to his injury it is as much his fault as it is 
the other’s, and he cannot recover for it. 

“1 have already said—and I do not know whether 
with sufficient emphasis to enable you to understand* 
the importance of it—that in determining any ques¬ 
tion of negligence you must remember that you must 
decide each case according to its own particular facts, 
taking into consideration every matter of fact that can 
help you in deciding whether the conduct of the per¬ 
son at the moment in question was such as a reason¬ 
able man would have adopted under those same cir¬ 
cumstances. Therefore it is your duty to look again 
with an especial degree of partiality [particularity] to 
what was transpiring just at the' moment and just 
before the time at which the accident itself happened, 
not only with respect to the speed of the car and the 
existence or non-existence of a jerk or lurch of the 
car, but also whether the plaintiff was protecting him¬ 
self from danger by holding on to the car, or whether 
he was walking across the end of the platform pre¬ 
paratory to alighting without holding on to the car. 

1 merely mention these as some of the facts which 
|nay be inquired into by you, for the sake of illustrat¬ 
ing the necessity of inquiring into every aspect of 
fact that may accurately portray the situation at that 
moment, so that before deciding the case you will feel 
in your own minds that you have decided it according 
to even' fact that exercises probative influence upon 
any of the essential features.” 
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V. 


Ihe motorn.au did not know that the plaintiff was on the 
platform. If the plaintiff went from his seat to the platform 
before the ear entered the curve (and that seems to be the 
c ami of his counsel), then the conductor did not know it. 
J he last the conductor saw of the plaintiff (on the appellee’s 
testimony) was at 17fli and U streets, when he (the con¬ 
ductor) had the right to assume that he would get off at 
18th and U streets. (See original brief of appellee, pp. 34, 
ob, 3(5, 37, 51, 52, 55.) 


VI. 


1 lie onlj exception taken to the prayer in question of the 
defendant was a general one. The attention of the trial 
court should have been specifically called to any part of the 
anguage of the defendant’s prayer in question which was 

brief) 0 ' l ° (SeC Page 12 of a PP ellee ’ s first supplemental 


VII. 


The instructions, when considered 
tionable. (See pages 12 and 13 of 
mental brief.) 


together, are unobjec- 
appellee’s first supple- 


VIII. 

Inasmuch as the charge of the court was its last utterance 
it controlled all instructions previously given. (See pages 
14 and lo of appellee’s first supplemental brief.) 

EL 

Upon a consideration of the whole evidence, it must be 
evident to the court that the jury could not have misunder- 
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stood the instructions and charge of the court, taken together. 
(See pages 15 and 16 of appellee’s first supplemental brief.) 


X. 


Counsel for the defendant will not in this brief consider 
any of the questions that were not argued viva voce before 
tlie court. In this connection counsel refer to pages 19 and 
-0 of their first supplemental brief. If the court should be 



in any doubt with respect to other propositions than the 
main one here concerned, counsel for the defendant respect¬ 
fully insist that they are fairly entitled to be heard orally 
upon tlio*e questions. They were not adverted to by the 
^. junior counsel,, w^o opened the argument for the appellant. 
| ' Thc^hole attention of the court was directed to this main 
\ V“ ei di°. n ; and when counsel for the appellee made his argu¬ 
ment his whole time was consumed in the consideration of 
that question and in replying to the observations of the court 
with respect thereto. It was not until the senior counsel for 
the appellant made his argument, to which counsel for the 
appellee had no opportunity of replying, that any reference 
whatever was made to the other questions raised by the record. 
If, therefore, the court should be in any doubt with respect 
to any of these other questions, counsel for the appellee re¬ 
spectfully urge that a reargument of the case should be 


ordered. 


Respectfully submitted, 

R. Ross Perry, 

R. Ross Perry, Jr., 

G. Thomas Dunlop, 
Attorneys for Appellee. 
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